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MONDAY, OCTOBER 30, 1995, 9:00 A M
--000- -

MR,  STUBCHAER: VW wll reconvene the El Dorado
Irrigation District Water Ri ghts Hearing. Before we get to
the cross-examnation of the El Dorado panel on, | think it
was Exhibit 96, we have sone open objections to rule on.
These were El Dorado's objections to portions of Fish and
Gane testinony.

The first objection concerned under what conditions
El Dorado should be able to acquire P&E s FERC 184 proj ect.
I"m going to sustain the objection. The State Water Board
has no authority over the transfer or acquisition of FERC
184. Oal or witten testinony concerning whether or not or
under what conditions El Dorado should be able to acquire
FERC 184 are not relevant to this proceeding.

Regarding the objection to testinony on the adequacy
of CEQA docunents as opposed to conments on project inpacts,
| am going to sustain that objection to the extent that the
testi nony addresses the adequacy or inadequacy of the Final
EIR and Suppl enental EIR prepared by El Dorado. However, |
am going to accept for purposes of evaluating what inpacts
pendi ng applications nmay have on the environnent.

Regarding the objection to testinony concerning
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environnmental inpacts that may occur along the route for
conveying water to the place of use within the proposed pl ace
of use, that objection is overrul ed.

Under Water Code Section 1257, the Board is required
to consider whether an application will best serve the public

interest. \When approving an application, the Board considers

not only where, when, and in what quantities water wll be
diverted from the stream but also where the water will be
put to use and how the water will be delivered to the place
of use.

The first order of business this norning wll be

cross-exam nation of the El Dorado panel on changes fromthe
Draft EIR to the Final Supplenental EIR described |Iast
Thursday as, | believe, Exhibit 96, and cross-exam nation of
El Dorado w tnesses regarding that subject will be limted to
the relevant matters pertaining to this water proceeding.
Adequacy of the Final EIR is not an issue before the State
Wat er Board.

Ckay with that, M. Somach? |[Is your panel ready?

MR SOVACH: Yes, we are.

MR. STUBCHAER. Could | have a show of hands of those
parties who wi sh to cross-examne this panel on this subject.

MR SOVACH: Could I also get sone clarification?

I'm afraid when | left on Friday | still wasn't certain
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whether or not it was an either/or situation in terns of
coments or cross-examnation and that if comments were, in
fact, filed, that they would be in the nature of argunent or
policy as opposed to evidence with respect to the docunent we
are providing.

MR STUBCHAER It was not either/or, it was both.

MR SOVACH: And the nature of what would be
submtted, as | understand, the comments are not evidentiary
in nature, they are coments. | nean, they are what they
are.

MR. STUBCHAER  They are not evidence. They are not
sworn testinony.

MR, SOVACH: Thank you. And that has to be done
prior to the tinme of the closing brief or 20 days, | think.

MR STUBCHAER The sane tine |imt as opposing
briefs.

MR SOVACH  There was one final, as long as we are -
- | guess | shouldn't do all this housekeeping now, but the
guestion that | had was whether or not the briefs were due 20
days from the end of the actual hearing or whether it would
be 20 days fromthe tine that the transcript of the hearing
was avai l abl e?

MR STUBCHAER M. Tayl or.

MR TAYLOR M. Stubchaer and | discussed this
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question. At this point, | think our thoughts are that the
briefs would not be due until 20 days after the transcript
becones avail abl e.

MR SOVACH: kay, that's fine. That was our
pref erence, al so.

MR STUBCHAER: M. Taylor, are there any other
housekeepi ng comment s?

MR TAYLOR | don't believe so. | did have a phone
call from Ms. Lenni han in which she indicated she mght bring
a matter to the Board's attention this norning. |Is that the
case?

M5. LENNIHAN: M. Stubchaer, | just wanted to ask --
what M. Taylor is referring to is that we have been
scheduling and rescheduling our lay wtnesses, given the
varying time that it's taken to nove through the hearing, and
| have a couple of lay wtnesses who may have difficulty
maki ng the hearing, given that the Kirkwood case may not be
put on for sonetine. Specifically, I wanted to ask whether

the Board would consider the question of whether or not any

cross-exam nation was contenpl ated. A couple of these
Wi tnesses are comng fromKirkwood. It takes quite awhile to
get down here. Their testinony is sinply their witten
testinony, and we, of course, wll nake them available for

cross-examnation if this is necessary.
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On the other hand, it seens like a long trip to nake
given they're not going to expand upon that testinony
t hensel ves.

MR TAYLOR You're talking about all vyour Ilay
W t nesses, or just sonme? Could you nane the ones?

V5. LENNI HAN: | could nane them and | also would
like to say there is one who's available only today and not
tonorrow. | can identify that person as well

MR, SOVACH: If I could just state that from El
Dorado's perspective, we wouldn't have any cross-exam nation
guestions of the Kirkwood w tnesses.

MR,  STUBCHAER: W will ask all the parties whether
they would have any objections to M. Lennihan's request.
M. Vol ker.

MR VOLKER. M. Stubchaer, the League to Save Sierra
Lakes will have no questions for Kirkwod s wtnesses and
woul d be pleased to join in that stipulation and rel ease them
fromthe duty that otherwi se would apply to them here

M5. STUBCHAER: Anyone el se?

MR,  TURNER If 1 my ask, M. Stubchaer, I
understood it was nentioned |ast week, there's been sone kind
of an agreenent entered into between the Associates and El
Dorado Irrigation District; is that correct?

MB. LENNI HAN: That's correct.
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MR TURNER  And the witnesses are going to present
details of this agreenent, and is that, in fact, an issue
that would be within the subject matter of the testinony that
would be presented by these wtnesses that wll not be
avail able, or will we be able to cross-exam ne on the details
of that agreenent?

V5. LENNI HAN: In terms of the wtnesses regarding
which | am raising this question this norning, they are |ay
W tnesses and you mght try to cross-examne them but you
won't get anywhere Dbecause they have never seen the
agreenent, so | don't think you need to worry about that. W
wi Il be introducing exhibits regarding the settlenent of both
SMUD and EIl Dorado in our direct case. Therefore, you wll
have an opportunity to revi ew those docunents.

MR TURNER And the witnesses that wll be available
wll be able to respond to positive questions in connection
wi th that agreenent?

V5. LENNI HAN: In a very limted, and | say that
because the agreenent has a lot of |egal |anguage that none
of ny witnesses are going to be able to respond to, and if
you would like to talk to them separately, that certainly
woul d be accept abl e.

MR TURNER In light of that, M. Stubchaer, | would

not have any cross-examnation to cover for these w tnesses
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that will not be avail able.

MR GALLERY: Amador County would have no cross-
exam nation, M. Stubchaer. I just want to make sure that
Amador gets its witnesses on today if at all possible. One
is a Supervisor and one is the Director of Public Wrks.
You' re not suggesting del ayi ng our presentation?

MR, LENNI HAN: No, the schedule that has been laid
forth by the Board staff and M. Stubchaer has Kirkwood
Associates comng after Amador County, if |I'm correct.
Therefore, what | would do is, given the coments of the
participants and yourself, is for those lay wtnesses which
can't be available, we wIll express our appreciation to
everyone for allowing them Those who will be available wll
be presented very briefly and that will allow the hearing to
be expedited.

MR STUBCHAER: Just a nonent, we have one nore
party.

MR BAI OCCH : | need a clarification. Doesn' t
Ki r kwood Associ ates propose to have expert w tnesses such as
engi neers, environnental consultants, to testify before the
Board concerning this application?

MS. LENNI HAN:  Yes.

MR. BAIOCCCHI :  Thank you. I would prefer to cross-

exam ne, M. Stubchaer.
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MR STUBCHAER: The lay wtnesses or the expert
W t nesses?

MR. BAIOCCH : The professionals.

MR. STUBCHAER M. Tayl or.

MR TAYLOR I wish to indicate staff of the State

Board has no cross-exam nation of the lay w tnesses.

MR STUBCHAER: Fi ne. Then, w thout objection, the
stipulation that, | guess, M. Volker offered to enter into,
is that the way to do it, by stipulation, M. Taylor?

MR. TAYLOR That's all right.

MR. STUBCHAER: All right.

M5. LENNI HAN:  Thank you.

MR. STUBCHAER Moving on to cross-exam nation of
Exhi bit 96, M. Vol ker, do you wsh to cross-examne. This is

Ki r kwood Meadows Public Uility District as differentiated
fromthe Associ at es.

MR. VOLKER Thank you, M. Stubchaer. | had a few
guesti ons.

CROSS- EXAM NATI ON

BY MR VOLKER
Q | would like to direct the panel to the fina
supplenental EIR at two locations. There is a comment letter
fromJ. C Conmpton which is marked as E, and then there are

responses to that coment l|letter marked as E that appear in
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Section Ill of the docunent, and in particular, | wanted to
address M. Conpton's question about operation of Sly Park
Reservoir which appears at the end of each letter and is

given the notation E-17, and then the response to that

appears on page I11-21 of the EIR
The question that | had was what changes in operation
of Sly Park Reservoir have been taken into account in the

environnmental review for this project?

M. Somach, | would be pleased to have the panel
appoi nt one of the nenbers to address it. | amnot sure --

MR SOVACH: M. Roberts will be the prinme panelist
to deal wth the Final Supplenental EIR | only, in terns of
clarification and perhaps direction from the Board, would

indicate that to the extent that questions are asked by any
of the participants with respect to a comment letter and the
response within the docunent to the comment letter, that in
terns of the CEQA docunentation the response 1is, in fact,
the response. And I'm not sure what nore beyond reading this
response any one of the panelists can provide, but | just
want as a prelimnary matter to indicate that this is one of
t he unusual things about having people cross-exam ne about a
Final Supplenent to an EIR with respect to conments, but M.
Roberts will be our primary responder and | hope that you

wi | I understand that beyond focusing on these comments or the
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comments in the docunent, that were certified by the Board of

Supervisors and the Board of Directors of EID there's a

limt to how far one can go.

M. Roberts, You are the person that responds to
M. Vol ker's questions, and | think he perhaps has further
anplification on the questions he posed.

Go ahead, M. Roberts.

MR ROBERTS: A First, | would Iike to comment that
M. Conpton -- this is not a question that M. Conpton raised
in his letter. It was a recommendation that he nmade as a
footnote or postscript to his letter, either footnote or
postscript. ItemC the one to which you are referring, is a
plan to provide additional new water by enlarging Sly Park
and so on. The response, and | stand by the response, is that
t he recommendati on i s noted.

However, there are no plans, the "however" s
inserted. There are no plans to enlarge Sly Park Reservoir,
which is a U S Bureau of Reclamation facility and that is,
in fact, what we considered in our analysis for the

preparation of the Draft Suppl enent.

MR VOLKER: Q Let nme ask you sone followup
guesti ons. Is it true that the mninmm pool at Sy Park
Reservoir has been adjusted downward in the |ast year?

A | cannot comment on that. | do not know.
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Q M. Alcott, are you famliar with that change? Can
you address that?
MR ALCOIT: A Your question is whether or not

m ni mum pool of Sly Park has been reduced?

Q Ri ght.
A And as a physical matter, no. The m ni mum pool of
Sly Park is not changed. | believe the m ninum pool is about

400 acre-feet.

Q Four hundred acre-feet?
A Yes.
Q M. Acott, are you famliar with any changes in the

manner in which the Bureau of Reclamation operates Sly Park
Dam that have taken place since the previous ER was
pr epar ed?

A No, the Bureau of Reclamation does not operate the
Sly Park Reservoir or Dam That is the responsibility of E
Dorado Irrigation District.

Q Are you famliar wth any changes in the contractual
arrangenents between EID and the Bureau for operation of Sly
Park that have taken place in the last three years?

A The District is now operating under a three-year
contract with the Bureau. | do not recall any mneaningful
changes in project operations as a result of that three-year

agreenent, so the answer woul d be no.
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Q Is it true that in past years, the avail able capacity
of that reservoir for storage of water to be distributed to
ElI D has been a function of the Bureau's commtnents to other
custoners and the environnental constraints that apply to
Bureau operations statewide to provide water for Bay-Delta
pur poses and so forth.

A For Sly Park, as | nentioned, it isn't operated by
the Bureau and the only custonmers deriving water from Sly
Park is EID. That is, in fact, why we have the responsibility
of operating it. There have been no changes in its operation
over the past nunber of years.

Q And do you have any information that as a Bureau-
owned facility, Sly Park is subject to release requirenents
to protect Bay-Delta fish and wldlife?

A There are release requirenents for Sly Park for fish
and wildlife. | know that to be true. | do not know if
those requirenents were designed in part wth Bay-Delta in
mnd or whether or not it was for fish and wildlife inpacts
further upstream

Q What are those requirenents?

A It has to do with a certain, | don't recall the
nunber, of second-feet of water that's required not to be
diverted into Sly Park, and instead be allowed to run into

the creek and downstream
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Q That is into Cear Creek and into the North Fork of

t he Consummes?

A Yes, | believe it is.
Q And Consummes is a tributary of the Bay-Delta
ecosyst enf?

A Yes, it is.
Q Has El Dorado evaluated the potential inpact on Sy
Park Reservoir's operation due to the adoption on Decenber 14

| ast year of the EPA freshwater flow requirenent for the Bay-
Del ta?

A I"msorry, | mssed the first part of the question.

Q Do you know if El Dorado Irrigation District or E
Dorado County Water Agency has taken into account in its
application and supporting materials the adoption by EPA of

water quality standards for Bay-Delta fish and wildlife |ast

year ?
A Not to ny know edge.
Q Has El Dorado Irrigation District or El Dorado County

Water Agency taken into account in the preparation of its
application and supporting docunentation the State Water
Board adoption on May 22 of this year of a new Bay-Delta
Water Quality Plan that contains flow projections for fish
and wildlife?

MR SOVACH (hj ect i on. This whole Iline of
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questioning is well out of the scope of what was supposedly

the Ilimted scope of the cross-examnation in the first
place, and | haven't objected to this point, but these
questions, however, now are not only outside of the scope but

have only marginal relevance, since | am not aware of any
water right order anywhere which inposes upon anybody the
obligation to neet either the EPA standards or even the State
Board standards. M/ understanding is that that process is a
process that is in its beginning stages of inplenentation, so
on both bases, | object to this line of questioning.

MR. STUBCHAER M. Vol ker.

MR. VOLKER  After this question is answered, | wll
nove on to questions that are nore specifically directed to
information in the Final Supplenental EIR

MR. STUBCHAER: Al right. | tend to go along wth
your objection, but since you are going to nove on, we wl|l

permt this answer.

A Not to ny know edge.
MR. VOLKER Q Thank you. | notice that in Tables
7.3 and 7.6 that follow the El Dorado response to M.

Conmpton's comment letter, that additional information is
provided wth respect to the amunt of water that s
anticipated from sources to the east service area,

information that was not presented in the Draft Supplenent to
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the EIR and | have sone questions about that. M. Roberts,
would you be the appropriate person to direct these
gquestions?

MR, ROBERTS: A | don't believe so because these
are extracted from Exhibit 78-A, which are the fanous
hydrol ogi c tables, and I amnot a hydrol ogi st.

Q Wll, if there is sonmeone on the panel these
questions can be put to --

MR SOVACH: They have been addressed. W had a
hydrol ogist here for tw days addressing them on two
occasions, Exhibit 78 and everything that was in it. | mean,
to the extent that everything in the environnmental docunents
al so were part and parcel of our case in chief, doesn't nean,
| don't believe, that everybody is open for a third cross-
exam nati on. | mean, there was a great deal of discussion
over Exhibit 78 during the last two days of hearing. I
object to the question as being, again, outside of the proper
scope of what was supposed to be limted cross-exam nati on.

MR. STUBCHAER M. Vol ker, Do you see any change in
Tabl e 78?

MR.  VOLKER My recollection is that sone of the
information in those tables has changed, but let ne nove to
the core question. And that is when M. Hannaford was

testifying he explained that in contrast to past operations,
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at present El Dorado has full operational control over Sly
Par k Reservoir, suggesting a change in operation. | want ed
to know whether there was going to be a change in operation

and if so, was it reflected in this table or el sewhere in the

docunent ?

MR STUBCHAER: Didn't you ask that question
presently?

MR VOLKER No, | don't believe so.

MR SOVACH D d you say did he ask, or could he have
asked?

MR, STUBCHAER  During the previous discussion on Sly
Park Reservoir, | wondered if that question was asked.

MR SOVACH: It was certainly inplied in the
question, but fundanentally, it could have been asked over

the two days where we focused on Exhibit 78 itself.

MR STUBCHAER: | would say if the panel nenbers can
answer the question, go ahead and answer it.

MR. ALCOTT: A M.Volker, let nme see if | can track
this. You suggested that in the reports M. Hannaford has
indicated that the D strict would have full operational
control of Sly Park and would be able to achieve these
demands, and that that represents or inplies a change in the
operations, and consequently, is that change in operation

reflected in the docunment ?
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MR VOLKER: Q Yes.

A And | believe the answer is no. However, in order to
make that better understood, Sly Park is the Bureau facility
for which El Dorado Irrigation D strict has contractual
rights and responsibility. Most notably, we are the sole
reci pient of water generated by Sly Park and we are the sole
proprietor of the project. The |ake itself holds about
41,000 acre-feet for which there is a contract yield, nmaxinmm
yield of 23,000 acre-feet.

The District routinely operates Sly Park in a fashion
that it generates anywhere from 15 to 18 thousand acre-feet
per year, well below its capacity and certainly below its
contract annual yield. 1In effect, Sly Park represents a two-
year project. Its operations are designed on a two-year
demand basis, unlike Project 184, which is generally, as we
tal ked about earlier, a one-year project.

Sly Park is the principle storage available to the
District. The other sources of supply are obviously the
Forebay, our 1919 contract water and to a very snall extent
Crawford Ditch and Reservoir 7 production and Fol som Lake,
there is no contenplated change in operations, inasnmuch as
operations change year to year depending on the anount of
water available at every individual source of supply, and

consequently the table you are referring to sinply represents
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a point in tine, and in this case 2,013 showing the 2,013
demand and showi ng how the EID water supply projects would be

operated in a year simlar to 1975 as representing an

average. | hope that answers your question
Q Vell, that's very hel pful. What is the firm annual
yield fromSly Park at present?

A As | nmentioned, we have four sources of supply and in
order to calculate our firm supply we don't calculate the
individual vyields out of the four individual projects.

I nstead, we have nodeled the system with four independent
sources operated conjunctively and consequently we operate
under what we call a systemfirmyield and that system firm
yield based on a 95-percent reliability, is a nunber that |
can't quote off the top of ny head.

Q | recall seeing a figure of 18,500, approxinmately, as
a firmyield estimate by El Dorado. Does that sound famli ar
to you?

A If you were to take Sly Park as an individual source,
yes, sonewhere around 18,000 acre-feet would be the firm
yi el d.

Q And you nentioned other sources being the Forebay.
That's about 400 acre-feet at nost.

A The Forebay has a capacity of 400. O course, the

annual supply through the Forebay is 1580.
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Q There is a storage of 400 acre-feet?

A Just so the audience isn't confused, 400 acre-feet at
the Forebay is sinply regul ated storage, water that is stored
and re-reqgulated, water taken from direct diversion when
water is available in the river and the water from the | akes
we are tal king about.

Q And you nentioned Crawford Ditch. That's in the

range of 500 acre-feet annually?

A 500 to 1500 dependi ng upon the season, yes.

Q And is there a legal dispute about El Dorado
Irrigation District's entitlement to that 500 acre-feet from
the Crawford Ditch?

A There is a dispute, yes.
Q And is it true that the Admnistrative Draft General
Plan states that the firmyield from Cawford is O acre-feet
because of that pending suit?

MR. SOVACH. (bj ecti on.

MR STUBCHAER: M. Vol ker, where in the Suppl enent
EIR are you referring to on these questions?

MR VOLKER Vell, | noticed that the Draft, M.
St ubchaer, does not have information for the sources. |[|f you
| ook at Table 7.6 for the year 2013, the nonthly information
is not provided, suggesting that there was sone uncertainty

or
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lack of information regarding operations, whereas in the
final, the sanme table has about two to three tines nore
nunbers.

MR. STUBCHAER: All right.

MR  VOLKER Suggesting that there was sone
additional information that canme to light, or an additiona
analysis that was perforned that allowed EID to provide a
nore conplete picture of operations, and | amjust trying to
get ny arns around what additional information or additional
analysis may have cone to light or been constructed that
would allow EID to provide this additional information, and
M. Alcott has explained sone of the general paraneters, and
| amtrying to gain a better understandi ng of that.

MR, STUBCHAER  \Wat was the basis of that?

MR, SOVACH: The proper question is, the difference
between the two tables and how did you get there. Thi s
peri pheral questioning is not relevant. It is not focused on
those two tables. Now that we understand the proper focus,
M. Roberts, do you care to respond?

MR, ROBERTS: Q Yes. The Draft Suppl enent did not
have the nmonthly nunbers in it and we went back as a part of
our review and asked for the nonthly nunbers and it was
simply, if you will note colums on the right-hand side,

which are the totals, we ask the question, well, if we have
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the totals, what is the breakdown of those, and we went back
and asked for the nonthly nunbers that were used to cal cul ate
the total, and we were provided that and that's what is shown
on Table Ill and Table VI, and the reason we attached themto
the response to coments was that in fact, we went back and
asked for the nunbers.

MR VOLKER: Q |Is anyone on the panel famliar with
the manner in which that nonthly operational information was
gat hered and eval uat ed?

MR, ROBERTS. | do not, how the anal ysts prepared the
nont h-t o- nont h nunbers. How we wote the docunent between
the differences, we went back to the people, Sierra
Hydr ot ech, and asked, nay we have the nunbers you used for
the nonthly, and he said, yes, we have the t abl e. The
totals are the sane. W sinply asked, how did you arrive at
those totals, and they said, we will give you the tables that
give you the details. That's the last tw pages of the Draft
of the Responses to Coments.

Q M. Roberts, did the staff who prepared those tables
enpl oy a conputer nodel to sinulate water utilization
in a 1977-type year?

A | don't believe that question was asked to M.
Hannaf ord previously, and ny understanding from his coments

was yes.
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Q Is it your wunderstanding that the new information
that appeared in the final supplenment to the EIR was based on
t he sane --

A I|"m sorry, | was |looking at the '75 year. | don't
know on the ' 77 year.

MR SOVACH: And again, for the record, | want the
record to reflect the fact that what we're tal king about are
charts that were taken out of El Dorado County WAter Agency
Exhibit 78, and that these were charts and docunments that
were the subject of cross-exam nation before and that to the
extent that M. Vol ker has any questions, he could have asked
all these questions of M. Hannaford when he was here; and in
fact, did ask a lot of questions of M. Hannaford when he was
here about the information on these tables.

MR. STUBCHAER: Just to be clear, the tables on which
cross-exam nation took place have the nonthly values in them
as | recall?

MR VOLKER Yes. The reason why | believe the
cross-examnation is appropriate is that for reasons best
known to the applicant, the applicant chose not to include
this information in the Draft Suppl enent. In preparation of
the Final, apparently it did respond to questions that asked
about Sly Park reauthorization, and | think ny question is

proper to inquire as to the extent to which consideration of
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reoperation of Sly Park influenced the process of providing
in the Final this detailed nonth-by-nonth operation
i nformati on.

MR, SOVACH: But, if | could, the questions, in a
sense to the extent that they focus on the difference between
the Draft and the Final, as they are articul ated here, argue
toward the CEQA process as opposed to the factual substance
of what's in the exhibits; that the sufficiency or
insufficiency of the environnmental docunentation, | thought,
was not a part of the State Board's process.

To the extent that there have been questions that
focused on Exhibit 78-a and 78-b, which are also a part of
Exhibit 78 that are substantive questions, factual questions
about what's in those docunents, those have been fully
expl ai ned and exam ned.

The only purpose for the exam nation now would be to
attenpt to argue that sonehow the inclusion or exclusion
between the Draft and the final was inappropriate. The only
proper questions would be, tell nme what the chart says,
explain to nme the charts, and that was the subject of
speci fic cross-exam nation before.

So, | object to the continued questioning on these
matters that have already been the subject of a great deal of

Cross-exam nati on.
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MR STUBCHAER: | did not take the questions as
challenging the validity of the EIR | took them as trying
to get nore information on these tables. However, | think
the fact that they were cross-examned during the previous
testinony, the direct testinony is telling. M. Taylor?

MR TAYLOR I am having difficulty understanding
what the relevance of this line of questioning is to the
issues before the Board in considering E Dor ado' s
appl i cation.

Perhaps if we had an answer to that question, we
woul d have a better sense of how to respond to the objection.

MR, VOLKER I think a key question respecting the
viability of the operational schene is one, can historic
operations be replicated in the future. How are we provided
insurance that that 1is true, and also what 1is the
availability of Sly Park storage as a safety net when demands
exceed supply?

M. Hannaford explained previously that his nodeling
made use of alternate storage, for exanple, the carry-over
storage from June to July in Folsom when supply did not neet
denmand.

Mention also was nade of Sly Park as an avail able
safety net to provide additional storage.

It is ny understanding that Sly Park has been used by
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El Dorado Irrigation District in the past efficiently in the
sense that it has used the available storage there for
existing uses, and that because that storage is already
dedicated to existing uses, that the availability of Sly Park
as a safety net is only true to the extent there is an
additional increnment of storage capacity available in Sly
Par k.

That raises questions. Wiat is the m ni mum pool? Has
t hat been changed? M/ understanding is, according to present
accounts, yes, the operation in Sly Park has been adjusted,
and I want to follow up because maybe there is sone confusion
in the gquestion and answer sequence. Another question would
have to do, is there now a different arrangenment wth the
Bureau that permts greater flexibility in the operation of
Sly Park.

M. Hannaford explained that there had been an
apparent change so that now Sly Park was under the full
operational control of El Dorado Irrigation District. So, |
think these are appropriate questions to understand what this
table neans when it says that in a 1977-type dry year, E
Dorado County Irrigation District predicts that Sly Park wi ||l
produce a given quantity of water in a given nonth.

MR TAYLOR Unless the SEIR specifically addresses

these kinds of things, it seens to ne all you are really
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doing is conducting additional cross-examnation on the
hydrol ogy of that testinmony and it is ny understanding, and
please feel free to correct nme, that the SEIR does not

address these kinds of questions.

MR. STUBCHAER. | would say the nere inclusion of the
nont hly breakdown doesn't change the annual total, so | am
going to sustain the objection.

MR VOLKER: Q My | ask for clarification wth
respect to changes in the operational mninmm pool at Sly
Park? M. Alcott, you testified previously the m ni nrum pool
at Sly Park has not changed, that it was 400 acre-feet. Were
you addressing the physical mninmm pool rather than the
operational m ni mum pool ?

A | so stated in ny answer, yes.
Q What changes, if any, have taken place in the
operational m ni mum pool ?

MR, SOVACH: Again, objection on the sanme basis as
before. This is all information that was provided as part of
the Exhibit 78 in addition to 78-A and B. These questions
are clearly comng froman inquiry to those exhibits and they
have been the subject of two sessions of cross-exam nation.
M. Hannaford was here to explain in detail the devel opnent
of those charts.

MR STUBCHAER: (bj ecti on sust ai ned.
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VOLKER: | have no further questions.
STUBCHAER: M. @G psnan.

G PSVMAN:  No questi ons.

STUBCHAER: Ms. Lenni han.

LENNI HAN:  No questi ons.

STUBCHAER M. Gallery.

2325 %% 353

GALLERY: M. Chairman, | only had a couple of
questions with regard to M. Hannaford's Silver Lake seepage
material, and he is not here this norning, so they really
were to clarify a couple of items and it probably isn't
i mportant enough to try to get him back here, so | have no
guesti ons.

MR STUBCHAER. Al right, M. Gllery. Anyone else
W sh to cross-exam ne? M. Birmngham

CRCSS- EXAM NATI ON
BY MR Bl RM NGHAM
Q These questions wll be directed to the panel in
general, so any nenber of the panel who would Iike to respond
to themis welcone to do so.

There's recorded comments from Metropolitan Water
District on page 4 of Section Il. Are you able to find the
coments of Metropolitan Water District?

MR ROBERTS: A Yes.

Q That is on page 4 --
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A They were not coments. It was a quotation of
comments of the Metropolitan Water District.
Q On the bottom of that page 4 of Section Il of the
comments of Metropolitan Water District, quoting the coments
of Metropolitan Water District, of Exhibit 96-B, it states as
stated earlier, Mtropolitan Water Planning in its 11-30-92
comments on the DEIR accused the consultants of, in general
failing to undertake the detailed studies (diversion timng,
varying year types, nonths, seasonal flow studies, varying
Fol som reservation operational scenari 0s) necessary to
support the conclusion that a 17,000-acre-foot annual
wi t hdrawal woul d not have a significant inpact on the Fol som
Reservoir Lower Anerican River-Delta system Wi | a
consul tant pl ease explain why he chose not to do the studies?
Dd | read that accurately?
A Yes.
Q The response to that comment is contained in Section
11, page 22; is that correct?
A Yes.
Q It states, see pages 6-44 to 6-48 of the Final EIR
for the explanation of why certain quantitative studies were
not undertaken. The objective of the Draft Supplenent was to
assess the environnental inpacts resulting from changes nade

to the previously analyzed alternative. There were no
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changes that would require conducting detailed studies.
Is that correct?
A That is not the conplete sentence. It goes on --
yes, what you have read is correct.
Q It was a conplete sentence. It was not the conplete

paragraph; is that correct?

A Correct.

Q Now, | ooking back at 6-44 and 6-48 of the Final EIR
it appears, doesn't it, that the analysis conducted there
i nvol ved an anal ysis of annual averages; is that right?

A | do not have that docunment in front of ne. The

docunent to which you referred in response to coments is,

see pages 6-44 and 6-48 of the Final EIR of the previous

submttal. | do not have it in front of ne.

Q VWll, | wll ask you to assune it did involve an
anal ysis of annual averages, because the docunent w || speak
for itself. Isn't it correct that the inpacts that vary from
week to week or even day to day -- let ne restate the
guestion. Isn't it correct that the potential environnental

i npacts could vary fromweek to week or even fromday to day?
A I|"mnot sure | understand the question.

Q Isn'"t it correct that the environnental inpacts of
this proposed project could vary from week to week so that

during an analysis of annual averages would not present a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

30

full picture of the potential environnental inpacts.

MR. SOVACH. M. Roberts, would it be at all helpfu
to have the final EIRin front of you?
A Yes.

MR, SOVACH: Do we have a copy -- we have a copy.
|"m not going to point out the fact these coments were in
the Final Environnmental I|npact Report that was done for 1993,
but to the extent that it's cross-referenced, | guess at
| east we should have themin front of us.

And the other thing | would like to do is clarify for
the record the entity that wote the original letter. It was
the Sacranmento/Gty/County Ofice of Metropolitan Wter
Pl anni ng.

MR. BIRM NGHAM  Thank you very nuch, M. Somach, for
the clarification.

A Yes.

MR Bl RM NGHAM Q Now, ny question is, isn't it

correct that the potential environmental inpacts of this
project could vary fromweek to week?
A Yes. However, if | may, the project review was based
on Fol som operations, of which we did not have control, so we
assuned, we used the response to the previous docunent as a
basis for the response in this docunent.

MR ALCOIT: A | didn't fully wunderstand your
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gquestion, but it my be worth saying that one of the
complications associated wth evaluating the inpacts
downstream of our withdrawals is the fact that none of this
is accurately neasured at this point. It is difficult to
measure on a nonthly basis and to have a neasure on a daily
or hourly basis, | think, from a technical standpoint would
be literally inpossible, and given the relative size of our
diversion, particularly as a maxi mum hour rate, | think it is
beyond human science to nmeasure in an accurate fashion.

Q | would like you to |ook at page 6-48, the |ast page
that was cross-referenced in that portion of Exhibit 96-B
that we are tal king about. It says in the first paragraph,
not full paragraph, of page 6-48, the second to the |ast
sentence says, thus even under the |ess favorable conditions,
usi ng conservative assunptions, the |argest decreases would
still be a small percentage of total outflow. In practice,
the storage capacity of the reservoir could be used to
distribute the nonthly decreases in outflow nore uniformy.
Dd | read that accurately?

A Yes.

Q Now, | ast week, when we were able to elicit that that
project that El Dorado is proposing does not include storage
capacity in Folsom Reservoir, you were present at that

testi nony?
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MR ROBERTS: A | believe so, yes.
Q Does the Final Supplenent identify measures other
than the use of the storage capacity at Fol som Reservoir as a
nmeans of distributing nonthly decreases in outflow nore
uni formy?
A It is extrenely difficult to answer because that is a
conpl ex, a nunber of questions. If you were asking just about
the storage -- may | respond to the storage question?
Because you added those to which | cannot respond about the
difference between daily or weekly and so on. M/ response to
the conmment related to the storage is on page 3-21, Response
E- 16. My understanding from review of the project and
working wth the hydrographers was as follows: No Fol som
storage will be required for the project. However, the U S
Bureau of Reclamation wll Jlikely require a Wrren Act
contract for the wuse of the facility. The need for
addi tional punping and treatnent facilities is acknow edged,
and has been included in the environnental review

That is the full response to E-16. That was our
response related to storage.
Q Dr. Roberts, ny question relates to potential
environnmental inpacts, particularly with respect to flows in
the lower part of the Anerican R ver and the Delta. The

portion of the Final EIR referenced in that portion of
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Exhi bit 96-B, which we have been discussing, states that, in
practice the storage capacity of the reservoir could be used
to distribute the nonthly decreases in outflow nore
uniformy, and the specific question that |I'm asking is, does
the Final Supplenent identify neasures other than the use of
storage capacity at Folsom Reservoir as a neans of

distributing nonthly decreases in outflow nore unifornly?

A No.
MR BIRM NGHAM | have no further questions.
MR STUBCHAER M. Bai occhi.
MR BAI OCCHI : Good norning, M. Chairman, staff,

Alice, and also El Dorado w tnesses.

MR. ALCOIT: Good norning, M. Baiocchi.

MR. BAIOCCH : | have a few questions. First of all,
M. Stubchaer, | was building a foundation when | first
cross-exam ned the w tnesses concerning cunulative inpacts to
the Lower Anerican Ri ver because of the application, so | am
going to go a little further with it.

| had the opportunity this weekend to review this, as
you told ne to do, which | did, the Draft and the Final.

MR. STUBCHAER And the Final?

MR BAI OCCH : Yes.

CRCSS- EXAM NATI ON

BY MR BAI OCCHI :
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Q For the record, Dr. Roberts, in both docunents, both
the Draft and the Final Supplenent, did you evaluate the
inpacts to the Westlands Water District and other water users
south of the Delta fromtaking 17,000 acre-feet of water out
of the Fol som Reservoir?

MR, ROBERTS. A Because the project, the 1-B project
was no different from the 1-A, we did not specifically
eval uate that.

Q So, based on that answer, | nay be incorrect when |
say this, if there was a 4.4 mllion dollar gross inpact, you
did not evaluate that?

A |"msorry, | don't understand the question.

Q If, in fact, the 17,000 acre-feet of water that would
be taken out of the Fol som Reservoir was not to flow down the
Anmerican River, not to flow into the Bay-Delta, and not to
flow out of the Delta for consunptive uses, and if, in fact,
that inpact was 4.4 mllion dollars, did you evaluate the
i npacts to the gross farmincone?

MR. SOVACH  (bjection. The question includes within
it a hypothetical for which no facts have been introduced
into the record, at |east at this point.

MR, BAI OCCHI : M. Chairman, there will be testinony
relating to that. I was just attenpting to find out by

cross-examning Dr. Roberts if, in fact, he did evaluate
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that. Wuld | have the opportunity after Westlands puts on
their testinony to cone back and cross-exam ne Dr. Roberts so
| can get that into the record?

MR STUBCHAER Not necessarily. You could ask a
question did they evaluate the economc inpacts rather than
using a specific anount. There is no evidence on the 4
mllion dollars, a specific anount, or how nmuch of the 17, 000
would be Delta outflow, how nuch would be diverted, so you
could ask if they evaluated economc inpacts in the export
area if you want.

MR, BAI OCCHI : Q Thank you. Did you evaluate the
economc inpacts to ag wusers south of the Delta from

extraction of the 17,000 acre-feet of water out of Fol som by

El Dorado?
A No.
Q Thank you. | want to nove to the Draft Suppl enental.
Now, the foundation that | was attenpting to build was not

only cumul ative, but was on the |akes and recreation uses up

there, as you may recall, and stream flow requirenents and
all that.

Now, | refer you, M. Stubchaer, to Appendix C,
anended rights application. It is in the Draft.

MR. STUBCHAER | don't have the Draft.
MR BAIOCCH : Well, | can go on if you would Iike.
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MR STUBCHAER: Just a nonent. Yes, | do. Wi ch
page, M. Baiocchi?

MR BAI OCCHI : Vell, it would be Appendix C, but
unfortunately, the pages are not nunbered, so | wll do the
best job I can. | will go to the second application and it's
Capl es Lake, the water source on page 1 of the application.

MR. STUBCHAER: Al right. Is there a tie between

this and the Final?

MR, BAIOCCH : There is a tie -- |I'm scratching ny
head and perhaps it can be dealt wth very easily. | woul d
| i ke to cross-exam ne Stuart Somach

MR. STUBCHAER: Well, he is not a sworn witness. You
can ask hi m questi ons.

MR, BAI OCCHI : | realize that, but he signed the
docunent . Since he signed the docunent, who is going to
testify --

MR SOVACH. You can ask M. De Haas or M. Alcott.
| signed as an agent in their place, but they are the
applicants, they can fully respond to any questions you nay
have.

MR. BAI OCCH : Thank you.

MR SOVACH: But you've got to be a little nore
speci fic.

MR, BAI OCCH : Unfortunately, you didn't put nunbers
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on the pages, but what it is, it states under nunber two,

source Caples Lake, and on the bottomit's 21,581 acre-feet.

MR. SOVACH: Wi ch application?
MR. BAIOCCH : Application 29920 A
Q Under nunber 4, could you please read into the record

what the purposes of use are?
MR ALCOIT: A Just off nunmber 4 on this

application?

Q Yes.
A It reads, the purpose of wuses donestic, mnunicipal
and irrigation.

Q Now, the question is, why wasn't recreation put down
as a purpose of use since recreation is one of the purposes
of use for Caples Lake?

MR SOVACH Vell, these are not for diversions of
water for retention in Caples Lake. | nean, you shoul d have
that point clarified. Everything that we have been doing is
based upon rel eases, after water has been rel eased fromthese
upstream | akes.

MR. STUBCHAER: | think the application of the County
is for keeping water in the |akes, but not the application of
El D.

MR SOVACH No, there are no applications by the
County or by El Dorado Irrigation District, that is El Dorado
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County.

MR. STUBCHAER: But how about Al pine and Amador. M.
Tayl or.

MR TAYLOR M. Somach's statenment was that neither
El Dorado Irrigation District nor the Water Agency filed

applications to include water for recreation.

MR STUBCHAER Right.

MR SOVACH: Having now just testified, M. Alcott,
is that an accurate statenent?

MR ALCOIT: A Yes, it is, M. Sonach.

MR. TAYLOR To go on with M. Stubchaer's question,
yes, sone of the other conpeting applications do include
water for recreation purposes at the upper | akes.

MR. STUBCHAER M. Baiocchi.

MR BAIOCCH : | didn't pick up on what you said, M.
Tayl or .

MR TAYLOR Some of the other applications

conpeting applications, do include water for recreation.

MR. BAI OCCH : Conpeting applications.

MR TAYLOR  Yes.

MR BAIOCCHI : But not their specific applications.
MR TAYLOR  That is the answer.

MR, BAI OCCH : Q The question is, theoretically,

based on this application, you could divert 21,581 acre-feet
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of water out of Caples Lake for those three purposes of use?
| don't believe that's correct. | think by virtue of

the application, we are not allowed to divert anything. It

is through the good graces of the Board that we would be

all owed to do that.

Q Ckay. Is it true for the record Application 29920 A

does not have recreation as a purpose of use?

A Yes, that's true.

Q Isn't it true that Application 29910 A does not have

fi sh enhancenent as a purpose of use?

A That is true.

MR SOVACH: | object again. Now, we are talking
about what is in the actual Draft. This could have been the
subj ect of cross-exam nation before. Mor eover, since all we
are talking about is the applications thenselves, certainly,
even if M. Baiocchi didn't have the Draft as he said he
didn't, because he said it wasn't miled to him the
applications were the basis of a protest, so he nust have
certainly had those in tinme to cross-exam ne over the |ast
coupl e of days on those issues.

MR BAIOCCHI : M. Stubchaer, | filed a protest based
on the Application Notice by the State Board. Very, very
rarely do | get an application from the applicant. So we

didn't review the applications, just sinply what was stated



=

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

40

in the Application Notice by the Board.

MR SOMACH: The Notice would have indicated what the
purposes of the application were and that it did not include
recreation uses at these | akes.

MR STUBCHAER M. Baiocchi, before | rule, |
understand you didn't have this Draft Er previously, but
what line of questioning are you going to pursue in addition
to what's in the application?

MR BAI OCCHI : | was going to bring out another
application where it brings in the three lakes and still
recreation is not a purpose of use.

MR SOVACH: I wll stipulate that the applications
are what they are and that there's been no nodification of
t he purposes that have not been noticed, and that they don't
i nclude recreation.

MR STUBCHAER M. Bai occhi.

MR BAI OCCH :  Ckay. | want to raise one question.
WIl Silver Lake, Caples Lake and Lake Al oha, based on any
water rights permt issued by the Board be wused for
recreational purposes?

MR SQOVACH. oj ect i on. The witnesses have
absol utely no way of knowi ng the answer to that question. It
is speculative and it is beyond the scope of their know edge.

If we only knew what the State Water Resources Control Board
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was going to do --
MR  STUBCHAER: I think that is correct. | don't

t hi nk anyone knows the answer to that question at this tine.

MR. BAIOCCH : Thank you very nuch.
Q Now, | have a question that maybe M. Sonmach is going
to object to since he has been objecting for three days, and

| could have been a bad guy, because | was on the Lower Yuba
Ri ver hearing, Alan Lilly, God bless him objected, objected,
and | finally raised ny hand and asked Don Maughan, God bl ess
him to put a nuzzle on Alan, and he did. So, | mght have
done that, but I have been a very nice person on this.

MR TAYLOR M. Stubchaer, M. Sonmach is entitled to
raise every legal objection on behalf of his clients that the
law entitles him to, and | think your comrents are out of
order.

MR BAIOCCHI : | don't think so, because with respect
to the Lower Yuba River hearing --

MR TAYLOR The Yuba R ver hearing isn't an issue
here.

MR BAIOCCHI : | understand that. | brought that out
as an exanple, M. Taylor.

MR STUBCHAER: Let's proceed.

MR BAIOCCCH: Q Now, what | need to know is in the
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Fi nal Suppl ement, was there an eval uation nmade of the inpacts
to the Central Valley Project |nprovenent Act water?

MR SOVACH: You're talking about the blue Final
Suppl enent ?

MR. BAIOCCH : The Draft and the Final, both. One is
the father and the other is the son docunent.

MR. SOVACH M. Roberts.

MR ROBERTS. A No.

MR BAIOCCH : And as | recall, please clarify, when
you did your analysis on the Bay-Delta standards, what was
stated concerning cunulative inpacts to the new standards in
t he Bay-Del ta?

MR ROBERTS: A During the process of doing our
analysis, | can't really renenber what was stated, so | don't
under st and your questi on.

Q Vell, the Board is going to -- they adopted new
standards, and now we are going to find out who is going to
have to, who being the water users, are going to have to neet
t hose standards through the water rights process?

A Yes.

Q So, was that issue evaluated in the Draft and Fina

Suppl enent al docunent ?

A As | believe was stated previously, it was eval uated

to the extent that we acknow edged its existence and the
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potential for new standards that EID and the Water Agency

woul d have to conply with in the future when they are nade

specific.
Q Wuldn't it be a consideration if, in fact, the
Bureau would have to release water from Fol som Reservoir to

nmeet the new Bay-Delta standards, that there mght be a
significant inpact against the present users and also the
future users, past uses and future uses of water from Fol som
Reservoir?

A | believe ny response to that woul d be specul ati ve.

Q Does Public Law 101-514 supersede the Central Valley
Project |A?

MR SOVACH: Q bjection, that calls for a |egal
concl usi on.

MR. STUBCHAER  Sust ai ned.

MR BAIOCCHI : Got it in the record, thank you. That
concl udes ny cross-exam nati on.

MR. STUBCHAER Anyone else wish to cross-exam ne
this panel? M. Peter.

MS. PETER M. Stubchaer, on a housekeeping natter
this norning you sustained certain objections to Fish and
Gane's Exhibits 1 through 95.

MR STUBCHAER: Does this refer to this panel?

M5. PETER I have a question for this panel. we
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didn't leap up in the housekeepi ng section of the neeting. |
wanted to clarify as to the portion that you did not sustain
the objection. Those are now admtted into evidence; is that
correct?

MR TAYLOR  Yes.

CROSS- EXAM NATI ON

BY M5. PETER

Q Wth respect to this panel, M. Acott, if | could
direct your attention to the Draft Supplenental EIR at page
VI-2, and on that page it states that the E Dorado
Irrigation District Notice of Exenption for acquisition of
Project 184 was submtted to the California Departnent of
Fi sh and Gane.

And ny question is, in fact, was that Notice of
Exenption submtted to the California Departnent of Fish and
Gane?

MR ALCOIT: | do not know, but this draft suppl enent
refers to our submtting Notice for Exenption to the three
county clerks, as well the Departnent of Fish and Gane. I
have been able to go back and confirm that in fact it had
been submtted to the three county clerks. W understand we
have not been able to get a confirmation from the El Dorado
County clerks whether or not they sent on to your office a

copy of the NCE along with the fee exenption which, we
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understand, they did send to you.

Q Was the fee exenption sent?

A Vell, they weren't in a position to confirm that
absol utely.

Q Dd anybody in the EID staff send the NCE to the
Departnment of Fish and Gane?

A No.
Q So, the only possibility would be through the clerk's
of fice?
A That is correct.

M5. PETER That is all the questions | have.

MR. STUBCHAER  Anyone el se? M. Infusino.

MR | NFUSI NO Thank you, M. Stubchaer. Before |
begin | do need sonme help fromyou to get sone clarification.

My understanding is that all of Exhibit 96 is avail able
for cross-exam nation including the findings; is that
correct?

MR. STUBCHAER M. Tayl or.

MR. SOVACH  Well, the findings are. Those findings
are, in fact, what | thought we were going to have cross-
exam nation on.

MR. STUBCHAER  Fi ne.

CROSS- EXAM NATI ON
BY MR | NFUSI NO



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

46

Q M. Acott, | wuld like to call your attention to
Exhibit 96-C which is a copy of E Dorado |Irrigation
District's CEQA findings adopted Cctober 23, 1995.

MR ALCOIT: A Yes, | have them
Q I would like to further draw your attention to
Section 1V, which is entitled, Statenment of Overriding
Consi der ati ons.

MR. SOVACH: What page is that on?

MR INFUSING Q That would be on page 5. And that

section indicates that the adoption of the preferred

alternative wll avoid a water supply crisis; 1is that
correct?

A Yes, under A-1-A

Q Are there other alternative supplies available that

EID could al so avoid a water crisis?

A Are there others -- | presune so.

Q Wthout the water from these applications, which nmean
the ones before us today, and their request for partial
assignnent, could ElI D devel op sources of supply sufficient to
neet projected needs of its service area through 20157

A | could only answer that wi th specul ation

Q Vell, let's try it another way. M. Alcott, are you
famliar wth the water supply and demand study prepared by

the County Water Agency?
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A Sonmewhat .
Q And, did EID cooperate with the County Witer Agency
by providing data used in that study?

A Yes, we did.
Q | have a copy of the exhibits from the Water Supply
and Demand Workshop Nunber 5, held Wdnesday, May 17, 1995.

To this copy is attached a certificate of authenticity,

enbossed with the seal of the County. Quality growth
identified this docunent as Quality Gowth's Exhibit Nunber 4
on its list of exhibits, and for purposes of identification

only at this point, I would like this exhibit acknow edged as

Quality G owh Exhibit Nunber 4. I's that acceptabl e?

MR. INFUSING  From this docunent | have extracted a
table and for the record | am providing copies now to the
staff and M. Stubchaer. There's al so copies available for
other parties, and there is a display over by the bulletin
boar d.

Q M. Acott, | first draw your attention to the three
col ums above GDPUD. According to the |egend, the crisscross
pattern depicts existing demands; is that correct?

MR SOVMACH  ojection. The purpose of the panel is
to respond to questions wth respect to the findings.

Questions have been asked and an answer was provided. Now
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cross-exam nati on sonehow has extended beyond what is in the
findings to asking about exhibits that have not been
ot herwi se introduced into evidence. | object on the basis of
relevance and also, it is out of the scope of what was
supposed to be a limted cross-exam nation.

MR INFUSINO My | respond?

MR STUBCHAER:  Yes.

MR INFUSINO The first tinme we got a chance to | ook
at these findings was |ast week when they were offered as
exhibits, and | suppose today they want to introduce them as
evi dence. At that point, the finding that this application
IS necessary to avoid a water supply crisis was available to
us.

What | amtrying to do is cross-exam ne on the issue

or whether this application is necessary to avoid a water

supply crisis. The exhibit has been available to all the
parties to review It was on file with the staff. It is
relevant, and | think it is absolutely critical here. |If

there are other reasonable nethods of getting supply for this
water district outside of this application, | think that's
relevant to the Board's consideration of this application.

MR SOVACH | don't dispute its arguable rel evance,
and if he wants to put it on as part of his case in chief, |

have no problemwith that. \Wat | object to at the current
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time is the attenpt to cross-examne at this point in tine
after we have had two days to cross-examne on our case in
chief in terns of the proposed project, and to attenpt to
bootstrap into further cross-examnation at this tinme based
upon findings which are in a docunent on overriding
consi der ati ons.

The other thing I want to point out is there has been
a mscharacterization even of the finding as a premse for
the question that's bei ng posed.

Al that the finding says is that this supply wll
alleviate the shortage. It does not say as is purported that
these applications are necessary to do so, and as M. Alcott
has already testified, there may be speculatively different
ways of going about the process. This was the project,
however, that was before the Board of Supervisors and these
are the findings in support of that project.

Again, ny objection is that this |line of questioning
goes well outside the scope of what was supposed to be a

fairly limted cross-exam nati on.

The Board has been very lenient in allowng all the
parties two tinmes to cross-examne wth very little
limtations, and | object, as | did last week and as |
t hought the ruling this norning was, to go into a third day

of non-limted cross-exam nati on.
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MR, | NFUSI NO Excuse ne, did | hear you wthdraw

your objection to our ability to put our case in chief on at

sonme time.

MR SOVACH  No.

MR INFUSINO | thought you said you had no problem
with our presenting this in our case in chief.

MR SOVACH: Raising this -- you have no case in
chi ef . You' ve got a bunch of exhibits with no
t esti nony.

MR | NFUSI NO. Can | have that stricken from the
record. | object to that characterization. W have had no
opportunity to put it on and he is already belittling it.

MR. STUBCHAER Do you want to have that part of the
record read back?

MR INFUSINO | want it stricken. | amobjecting to
his characterization of our record even before we presented
it.

MR. STUBCHAER M. Tayl or.

MR TAYLOR | think it would be appropriate to
stri ke those comments from M. Sonach

MR STUBCHAER: Wi ch comment s?

MR TAYLOR  The ones that indicated M. Infusino has
no case in chief.

MR SOVACH: Vell, in the context, | want to mnake
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sure -- | know exactly what | said. |In the context of having
no testinony submtted, which was the subject of ny objection
in the first place, | really don't nuch care about what the
Board does in ternms of striking ny statenent in its entirety,
except for the objection. The objection still stands, and
that is that this questioning is outside the scope of what
was supposed to be a very limted cross-examnation on the
fi ndi ngs.

MR Bl RM NGHAM | rise to support M. Somach's
objection, but for a different reason, and | want to state
t he reason. " m supporting the objection because I, too,
represent a public agency client before this Board, and |
hate to see this line of questioning establish sonme kind of
precedent. I am objecting on the ground of |egal relevance
because the questions are designed to be a collateral attack
of legislative findings by legislative bodies, and for that
reason, | think the questions are legally irrelevant as well

and | would state that objection.

MR. STUBCHAER  First, we wll strike the portion of
M. Somach's conments pertaining to the statenent you have no
case in chief. As to the objection, do you want to respond
to M. Birmngham s coments?

MR, | NFUSI NO. This Board ultimately wll have to
make CEQA findings. It is stated in the Draft EIR that this
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Board is anticipated to make CEQA findings. The basis of
those findings is in that EIR and anything else in the record
that is before you. It is relevant to this proceeding
because, at sone point in tine, you re going to have to nake
an independent finding. | would hate to see the Board adopt
simlar findings to these when there are parties here ready,
willing and able to provide evidence to suggest that if the
Board chose to adopt simlar findings to these, they would be
in error. If we cannot provide that service to the Board,
that woul d be your determ nati on.

MR STUBCHAER The question is, | gather, M.
| nfusi no, whether it is appropriate to try to do this during
cross-exam nation or during your own testinony. | don't want
to use the wong word here, your direct presentation.

MR, | NFUSI NO In the event you sustain M. Sonmach's
objection, | would Iike an indication of exactly what in
these findings we are allowed to cross-exam ne on, because
|"mjust going by the words printed here. | amat a loss if
you sustain the objection to guide ny own questions.

MR SOVACH: Il will add, M. Stubchaer, that M.
Birm nghami's objection is just sinply another way, | think,
of bringing to the Board the fundanental problem |
articulated | ast week when there was a suggestion about the

nature of these findings and whether or not they were in the
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traditional sense subject to cross-examnation in these
hearings. If you recall, | submtted these docunents at the
request of M. Taylor so that the total environnenta
docunentation for this project would be in the record.

The Board need not follow the findings of El Dorado,
ei ther agencies of El Dorado; and at any point in time, the
Board is free as it noves through its environnmental review to
do as it w shes.

It is very peculiar, it seens to ne, to have anyone
respond to cross-exam nation questions that are focused on a
docunent such as this because of the nature of the docunent.

If there is a challenge to this, there is, of course, a
separate avenue, which many of the participants and
protestants have already followed wth respect to the core
envi ronment al docunents that are out there.

The problem we have other than answering sinple
questions about what is stated in the docunent is that there
is no one here that is conpetent to testify beyond the four
corners of these docunents. They can nerely repeat what is
on the docunents, and that is because the docunents were
generated by the Board of Supervisors and the Board of
Directors in their legislative capacity, and it is only those
bodies as bodies acting in their legislative capacity that

could ever fundanentally answer the questions that are being
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posed here.

W don't know what was in their m nds when they voted
for or against these docunents.

MR INFUSINO M response to that is that first, M.
Somach is absolutely correct, there is an alternative forum
with respect to these. There is an alternative forumto deal
wth these CEQA issues.

Unfortunately, that forum is the Court system and
that forumis a forumwhich |I would be saddened if this Board
was dragged into over these very issues.

| amtrying to prevent the Board from nmaki ng findi ngs
that will get it there, be dragged into that forum

Secondly, on the question that these are legislative
determ nations nade by |egislative bodies and no one is here
capable of testifying on the findings, I would like to rem nd
the Board that M. Somach's exam nation of parties |ast week
asked sone very pointed questions about the intent of the
| egi sl ati ve body. And he was not prevented from doing so.

MR. STUBCHAER: What we are going to do is take a 12-

mnute break during which time | am going to consult wth
counsel. W will start that right now
(Recess.)

MR STUBCHAER Al right, we wll reconvene the

heari ng.
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Regardi ng the objections, the guestions regarding the
need for additional water are irrelevant. The question |
have for you, M. Infusino, is can you identify for me the

difference between the Final and the Draft EIRs where the
need for supplenental water has changed, and after we answer
that, then I will rule on the use of the exhibits that you

suggested earlier.

MR, | NFUSI NO I didn't suggest that those two
docunments reflected a difference. | wasn't asking him to
testify on either of those two. | was asking himto testify
with regard to Exhibit 96-C

MR TAYLOR 96-C, however, is predicated on the
findings made within either or both of those docunents.

MR | NFUSI NO The difference between the docunent
and the Final is that the docunent can nmake recommendati ons,
but whether or not the findings are actually nade by the body
is determned in the findings. So, wuntil we have the
findings before us based nerely on the Supplenental
Draft and based nerely on the other exhibits, we have no
indication for certain exactly what EID would be making in
their Final.

MR. STUBCHAER Al right. Then wth regard to this
exhibit which you distributed, I don't think it IS

appropriate to use this exhibit on cross-exam nation.
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However, you may be able to phrase your questions and
get the answers you want without reference to this exhibit.
MR. I NFUSINO.  Thank you, M. Chairman.
Q So, let's see if | renenber what we established. W
established M. Alcott is famliar wth supply and demand
studi es prepared by the County Water Agency.
MR ALCOIT: A Yes.
Q And that the EID did cooperate with the County Wter
Agency by providing data for that study; is that correct?
A Yes.
Q Are you famliar wth the projections nade in that

study regarding certain other supplies available to ElID?

A Yes.

Q D d those include Crawford Ditch?

A | don't recall.

Q The witness establishes he is famliar wth the
docunent .

A Yes.

MR. INFUSINO May he refresh his nmenory by review ng

MR STUBCHAER:  Yes.
MR SOVMACH  Again, | want to interpose an objection
to the fact that this is outside of the scope of this limted

Cross-exam nati on. You were not asking questions of the
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W tnesses having to do with the water supply study that is
not in the record, that has not been testified to by these
W t nesses, and which is not part of the findings nade by the

Board of Supervisors or the Drectors, or which is part

of anything else that this |imted cross-examnation goes
to.

MR STUBCHAER M. Infusino, could you ask your
gquestions without referring to that particular study?

MR, | NFUSI NG Do you know of any other supplies of
water available to EID other than the applications here
bef ore the Board?

MR SOVACH: bj ection, clarification on what other
suppl i es avail abl e neans.

MR INFUSINO Are you famliar with --

MR STUBCHAER  Overrul ed.

MR | NFUSI NO. Q Ae you famliar with Crawford

Ditch?

A Yes.

Q Such as what we previously referred to as the Fazio
wat er ?

111

111

A That is not available to us.

Q Is it potentially available to you?
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MR SOVACH  (noj ection, speculation

MR. STUBCHAER  Sust ai ned.

MR | NFUSI NO Q Does Public Law 101-514, the
Central Valley Project Inprovenment Act, suggest that such a
supply may be nmade avail abl e?

MR. SOVACH: (bjection, |egal conclusion.

MR. STUBCHAER He is not asking for a conclusion, |
don't think. He is asking for sonmething that m ght be nade
avai l able. M. Taylor.

MR TAYLOR It strikes nme as an extrenely
specul ative inquiry, what the CVPIA as anended neans is a
| egal issue, and whether one can read that question into it
as a possibility that results, seens to ne to be quite
specul ati ve.

MR. STUBCHAER Al right. Sustained.

MR. | NFUSI NO Q Has EID ever considered or ever
studied the potential for Fazio water to be supplied to El D?
A Yes.

Q Has EID ever considered water efficiency as a nethod
of increasing its supply?

A Yes.

Has EI D ever considered water reuse?

Yes.

QO >» O

So, | think we have listed four other possible
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met hods of supply other than the application before us; is
that correct?

A That is what | counted, yes.

Q If you consider those quantities of water supplied
t hrough those four sources, is it possible for EID to neet
demand in 20157

A | don't know.

Q M. Al cott, have you reviewed Exhibit 96-B and 96-C,

B being the Water Agency findings, and C being the findings

of the EID?

A | have reviewed 96-C.

Q And is it true that you haven't reviewed 96-B?

A | have seen 96-B, and it hasn't been reviewed to the

extent 96-C has by ne.

Q Have you ever seen El Dorado County Water Agency
referred to EDCWA?

A Yes.

Q | call your attention, M. Acott, to page 6 of
Exhibit 96-C, paragraph 6, subparagraph A, where it is
witten: EID hereby finds and certifies that it has
received, reviewed and considered the information contained
in the Draft and Final Supplenment to the EIR prior to
approving the project, and that the Draft and the Fi nal

Suppl enent to the EIR reflect the independent judgenent of,
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and then the letters EDCWA are then crossed out and printed
below are the letters EID. 1|s that correct?

A Yes.

Q M. Alcott, pages ES-31 through ES-43 are in the

table in the final and it is entitled mtigation nonitoring

recomendations -- | am noving over to.
A | amw th you. Yes, Table V-1.
Q And it is entitled mtigation and nonitoring

reconmendati ons?

A Yes, it is.

Q And on page 2 of the findings, EID adopts the
mtigation neasures that are solely or partially its
responsibility; is that correct?

A Yes.

Q And that table that is before you identifies over 50
mtigation neasures that EID is fully or partially
responsible for i npl enenti ng. Is that an accurate
appr oxi mati on?

A | am not sure of the nunber, but it is the table
referred to in the findings.

Q M. A cott, are you famliar with the Suprenme Court's
decision in Laurel Heights Inprovenment Association, San
Franci sco versus the Regents of the University of California,

19887
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A | have not read it recently.

MR SOVACH  Have you ever read it?
A | don't believe |I have.

MR INFUSING Q That case states and the Court
found: Because an EIR cannot be neaningfully considered in a
vacuum devoid of reality, a project's proponents prior
envi ronnent al record is properly a subject of «close
consideration in determning the sufficiency of t he
proponents' promses in the EIR

At this point, I would like to ask sone question if
there are no objections regarding the applicant's prior
envi ronmental record.

MR. SOVACH. (bj ecti on.

MR. STUBCHAER M. Tayl or.

MR TAYLOR Are your questions going to deal wth
the environnental docunent that is currently before the
Boar d?

MR. INFUSINO They are going to deal with his prior

environnmental record for two reasons: One is that, again,
this Board wll be adopting mtigation nmeasures. It is
anticipated that the Board wll be adopting mtigation

measures and conditions in the event that the project is
approved, and the Suprene Court has stated it 1is very

rel evant what the applicant's prior record is.
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Secondly, the avenue will discuss public trust issues
that are applicable.

Therefore, the questions wll discuss public trust
i ssues which we have already established are relevant in this

Board heari ng.

MR.  TAYLOR M. Stubchaer, | recommend that we
allow M. Infusino to at least start down this line of
questioning and see where he is with it. | suspect we know.

MR STUBCHAER: Al right. Ve will overrule the
obj ection and see where we go.

MR INFUSINO Q M. Alcott, did EID receive a grant
for leak detection equipnent from the Departnent of Wter

Resour ces?

MR. SOVACH. (bj ecti on.

MR. STUBCHAER M. Tayl or.

MR TAYLOR  Gounds for objection?

MR SOVMACH: Rel evance.

MR INFUSINO |I'm trying to determne if they

complied with the conditions of a grant as it relates to
their environnmental record.

MR STUBCHAER: l's | eak det ection in the
envi ronnmental record?

MR. | NFUSI NO. I was going to start there and nove

along to the other.
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MR. SOVACH | suggest this whole line of questioning
is irrelevant, that they may be relevant to sone judicial
chall enge of the environnental docunentation on its nerit,
but it is not relevant to the Board s determnation wth
respect to the grant of water rights here; that the only
environnment al docunentation, in fact, that mght be rel evant
in that regard is the State Board's own determnation in
terns of conditions wth respect to mtigation and nonitoring
that it may pull over.

What he is suggesting now in essence is that the
Board itself mght sonmeday find itself subject to cross-
examnation on its findings and determ nations wth respect
to its record, and | know how the State Board would feel
about that type of assertion in any courtroom

| have the sane objection here in terns of the
ability to continue this line of inquiry with respect to
determ nations by the Board of Supervisors and with respect
to the EID Board of Directors in areas where they are
exercising their legislative mandate fromthe | egislature.

MR STUBCHAER M. Tayl or.

MR TAYLOR M. Stubchaer, it strikes ne that the
Laurel Heights stands for the proposition of how a court wll
look at a final EIR prepared by a l|ead agency when

determ ni ng the adequacy of that docunment, and we laid out as
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part of the ground rules for this proceeding that the Board
is not involved in determning the adequacy of the Final ER
or SEIR in this case, so the basic question beconmes one, it
seens to nme, in ternms of your ruling, are M. Infusino's
gquestions really relevant to the heart of the consideration
before the Board at this tine.

MR. STUBCHAER M. I nfusino:

MR, | NFUSI NO The reason | read the quote rather
than paraphrase it is because there are sone inportant words
in it. It says, in determning the sufficiency of the
proponents' promses, and that's really what we are getting
at here, and that is really what this is all about because
what we have been hearing from parties throughout this
hearing, League to Save Sierra Lakes, those fol ks, they want
some certainty and they are not sure they are going to get
certainty with regard to a |ot of aspects of the operation of
this project, whether it be releases, |ake |evels, what have
you.

The EID, on the other hand, has put forth a phrase,
hi storical operations as its mantra for mtigation in these
heari ngs.

Before the Board nakes a decision whether a termor a
phrase or a concept like historical operations is going to be

sufficient to restrain the other interests of the applicants,
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it is inportant to see if what the previous opportunities the
applicant has had to denonstrate that yes, we take conditions
seriously when we have them we take requirenents seriously
when we are net with them

MR STUBCHAER: Are you referring to conditions,
requirenments in other EIRs or in other --

MR. INFUSINOG  Effluent requirenents at the creek at
El Dorado Hills, and | was trying to refer to the condition
in the grant which evidently is not going to happen.

MR. STUBCHAER  You didn't quite answer ny question.
You partially answered it. Are these requirenents or
mtigations in EIRs that were not net or are these other
condi tions?

MR, | NFUSI NO It is not clear to nme whether the
envi ronnment al docunentation was prepared prior to the permts
that these questions go to. Maybe M. Alcott could help us
there. Was the environnental docunentation prepared prior to
the NPDES permts at El Dorado HIls and Deer Creek creating
conditions in those permts?

MR. ALCOIT: A | do not know.

MR. STUBCHAER It seens to ne this is the third tine
we've hit on this issue. The first tine | didn't allow it,
the second tine we all owed sone questioning on the difference

bet ween PGEE s operation and EID s potential operation. Now,
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we are comng back to visit it again.

MR, | NFUSI NO | was waiting for a nore perfect
context, and since we are dealing with the findings here that
seens to be the appropriate context.

MR STUBCHAER | think I will sustain the objection.

MR, I NFUSINO. Ckay. For the record, | would like to
acknow edge that at this time Quality Gowh is having great
difficulty in that we have no clear indication on M.
Somach's objection to our providing a case in chief and
that's severely hanpered our ability to effectively cross-
exam ne.

Does the Board have any indication or, M. Stubchaer,
do you have any indication when the response to M. Somach's
objection will be provided?

MR STUBCHAER: Just a nonent.

MR TAYLOR As | indicated at the opening of the
hearing last week, it seens to ne the appropriate point to
take up M. Sonmach's objection to your proposed presentation
is at the tinme when you, in fact, are prepared to put on your
presentation before the Board, and that cones at the tine you
are prepared to put your presentation before the Board.

MR INFUSINO It's at the very |last.

MR TAYLOR  Yes.

MR INFUSING | think from a due process standpoint
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we would like to formally acknowl edge in the record that that
is hanpering our ability to present our case.

MR, TAYLOR Wul d you care to tell us why that is
hanperi ng your case?

MR INFUSINO It appears to be causing a great dea
of consternation in cross-examnation, because what s
occurring is | am attenpting to get wtnesses to testify
based on evidence that we anticipate being able to introduce
at sonme point in tine. But we can't use that information,
and one of the objections has been well --

MR TAYLOR M. Infusino, whether El Dorado has good
grounds for posing an objection to your |line of questions, |
think, is quite apart from the question of what evidence you
m ght put before the Board later and whether El Dorado woul d
al so have objections to that. | think these things have to

be treated separately.

MR, | NFUSI NO I was just trying to save the Board
some tine. | may be less inclined to pursue this line of
questioning if | were sure that | could pursue them through
evidence at a |ater date.

MR STUBCHAER. Well, your objection is noted on the
record, of course, and M. Infusino, | have no doubt about
your ability to have your wtnesses testify. The question

that | wunderstood was whether or not the exhibits would be
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accepted into the record. M. Taylor
MR TAYLOR There is a little confusion here. M.
| nfusi no was not proposing to bring any witnesses forward, in
fact, he has clearly indicated he does not intend to do so.
The difficult question is whether any of these
exhibits can be admtted into evidence wthout sworn

testi nony of w tnesses.

There's an additional problem even if it were
submtted, it would be solely hearsay, and the Board's
regul ati ons preclude the Board from nmaking findings based on

hear say al one.

MR STUBCHAER Yes. | stand corrected.

MR INFUSINO But it does allow the introduction of
hearsay that is attached to other relevant testinony; is that
correct?

MR TAYLOR  Any hearsay nmay be admtted provided it
may be done in a court of |aw

MR, INFUSINO Okay. | have no further questions.

MR. STUBCHAER  Ckay, thank you. Staff.

EXAM NATI ON
BY MR LAVENDA:
Q | don't want to tread on information that was
di scussed in 1993, but | do want to clarify the record in

stating, and | would like confirmation from the panel on
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this, your original intent in these applications was to
di vert water through El Dorado Canal and to use Sly Park as a
poi nt of rediversion; was it not?

MR ALCOIT: A It was.
Q The applications as anended by you at request from

this Board resulted in the withdrawal of that intent; did it

not ?

A It did.

Q | want to explore one response to a question on
Section 111, page 21 of the Final Supplenental EIR that was
visited earlier, | believe, during the cross-exam nation of
M. Vol ker.

A [11-217

111

Q Roman nuneral 111, page 21, response to conments in
the Final Supplenental EIR | believe it is the last entry

on the page in the blue copy that I had, and this pertains to
pl ans for increased storage in Sly Park.

As | recall the testinony given in response to M.
Vol ker's question concerning those plans, it was a negative,
there are no plans for changing storage in Sy Park; is that
correct?
A Correct.

Q Wre there ever plans for changing storage in Sly
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Park or are there future plans, to your know edge?

A This is the first time |'ve ever heard anyone suggest
plans to enlarge Sy Park. | am not aware of the Bureau of
Recl amation, and certainly no one from EID, ever suggesting
enl argenent of Sly Park.

Q Was there any intent other than plans to utilize
i ncreased storage in Sly Park as opposed to formal plans?

A There has been an interest in adding flash boards, if
you will, to the spillway at Sly Park, and that interest was
pursued through the Bureau of Reclamation. However, it has
been put on hol d because of Federal NEPA concerns.

Q Could that be characterized as plans, historical,

present or future?

A Could it be characterized?
Q Yes, that interest.
A | suppose it could be.

MR, LAVENDA: Thank you.
EXAM NATI ON
BY MR CANADAY:
Q Just to clarify M. Lavenda's question, M. Alcott,
isn'"t it true that El Dorado Irrigation District did file an
environnmental docunent for the nodification of the spillway
for Sy Park?

A Fil ed a docunent ?
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Q Envi ronnental docunent and approve the project, EID
went far enough along to approve the project but the Bureau

has not approved it; is that correct?

A | can't confirm or deny your statenent. | don't
recall. 1t was several years ago.
Q M. De Haas, are you aware of any?

MR DE HAAS: A No, | am not. | just know it was

di scussed at one tine.
MR, ALCOIT: A | know during the discussion there

was consi derable concern from the Federal agencies regarding

environnmental inpacts, nost notably cultural inpacts, in
fact, | don't recall the docunents that were filed on our
part.

Q My line of questions are on 96-B and C  which |
believe was the point of this norning' s panel. To clarify

for me, the decision path, the lead agency for the
Suppl enmental EIR and, in fact, the previous Draft and Fina
EIR for the EIl Dorado County Water Program was the El Dorado
County Water Agency; is that correct?

MR ALCOIT: A Yes.
Q And EID functioned as a responsible agency in those
deci si ons?
A Yes.
Q Are the nmenbers of the EIl Dorado County \Water Agency
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one and the sane with the Board of Supervisors?

A Vell, it is the sanme individuals.
Q The sane individuals.
A Qperating under two different --
Q Enabl i ng | aws.
A Correct.
Il wll refer you to the Final EIR of the El Dorado
County Water Agency water program and the El Dorado project

Final EIR on page 5-7, and these pages are referred to as

errata changes in the docunent. Il will refer you to the
fourth revision from the bottom of the page. It says, to
revise page 9-5, paragraph 5, line 3, to read, it is also

consi dered an unavoi dable inpact because, and then what is
stricken from what was originally there was, the overall
objectives of the program are to provide water for this
proj ected grow h: Limting water supplies to reduce growth
woul d conprom se the basic objective of the water program

That's what was stricken, and 1in its place was
added, projected growh is expected to occur if the water
programis inpl ement ed.

Is that what that says?

MR ALCOIT: A That is a correct reading, yes.
Q Next, | would I|ike to refer you to the Final

Suppl enent to the El Dorado County Water Agency program and
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El Dorado Project EIR Page ES-4, Executive Summary, page 4,
and | wll read the top paragraph: The secondary inpacts
associated with this growh in the EID Service Area include
inclusion of wvacant land; increased traffic and noise,
increased emssion of air pollutants; increased demand for
public services; and habitat | oss. Wiile evaluated in a
general level of detail in the EIR and |I am assum ng that

nmeans this EIR Supplenental EIR --

MR, ROBERTS: A The sequence of docunents, yes.
Q The secondary inpacts and mtigation mneasures are
evaluated in detail in the Draft EIR on the El Dorado County

Ceneral program

Dd | read that correctly?

A Yes.
Q The Board of Supervisors for El Dorado County wearing
the supervisory hat, wll be the agency that adopts or wll

inplement mtigations for secondary growh inpacts; is that
correct? Anyone on the panel know whether that would be the
body that would do that?

MR, ALCOIT: A Yes, the Board of Supervisors wll
adopt the EIR for the Ceneral Plan and whatever associated
responsibilities go with it.

Q Now, I wll refer you back to 96-B, page 3, point 5,

and that point says, and it is part of the findings nmade by
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the EIl Dorado County Water Agency in its adoption of the
Supplenental EIR point 5 says it finds all mtigation
measures identified for significant secondary growth inpacts,
pages 9-5 to 9-52 of the 1992 Draft EIR as nodified by page
5-7 of the 1993 Final EIR are changes or alterations to the
project which are within the responsibilities of jurisdiction
of another agency, the County of El Dorado, and that such
mtigati on neasures have been or can and shoul d be adopted by
that public agency.

Is it the expectation of either EID or E Dorado
County Water Agency that mtigations identified by these
docunents to reduce or avoid secondary inpacts are going to
be adopted in the General Plan?
A Yes.
Q Dr. Roberts, | would |like to direct your attention to
the Final Supplenmental EIR page 3-16, which is a response to
coments, and this particular response is addressing comments
to particular mtigation neasures, and it is dealing wth
sensitive plants and wildlife species. W are referring to
project 1-B in this case and in the second paragraph on 3-16
it says: | f disturbance or reduction of populations of one
or nore of these special status plants and animals 1is
unavoi dabl e, the inpact could not be mtigated to a | ess than

significant |evel. Attenpts to relocate these rare plants
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are not considered feasible (Jones and Stokes Associates,
1992). Partial mtigation is possible through offsite
managenent of other populations of identified special status
pl ants and ani mal s.
Q Coul d you describe to ne what you neant by off-site
managenent of these other popul ati ons?

MR,  ROBERTS: A Repl acenent facilities, other
| ocations, but the statenent that you quoted, you did not
quite quote correctly: Attenpt to relocate these rare plants

are not considered reliable, and we went back to Jones and

Stokes to ask about that. It was not a statenment of being
feasible. And I cannot go further. | do not know further.
Q My question refers to what you neant by off-site

managenent. By off-site nmanagenent, are you tal king about an
area that is dedicated for the managenent of these species as
opposed to other types of activities on that |and? I''m
trying to understand what you neant by that.
A As | stated, and I initially answered, it is reserved
areas for special use of these species.
Q Does anyone on the panel have an idea when the E
Dorado County Board of Supervisors will act on the Ceneral
Plan? That is the 64 thousand dollar question |I'm asking.

MR ALCOIT: A | wll accept that as an answer.

Maybe as a nore direct response, they are expected to take
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action later this year or early next year.

MR CANADAY: That's all | have, thank you.

MR. STUBCHAER M. Tayl or.

MR. TAYLOR No questi ons.

MR STUBCHAER | have no questions. Do you have any

redirect, M. Somach?

MR SOVACH: No. I would be afraid if | asked one
question we wuld be here for another hour on cross-
exam nati on.

MR STUBCHAER: Ckay, exhibits.

MR SOVACH | think that the only exhibits that were
outstanding after last tine were exhibits in their entirety,
96, 96-A B, and C

MR STUBCHAER: You are offering those in evidence?

MR SOMACH: | would like to nove those into evidence
and confirm the other exhibits were, in fact, although I
recall no objections to the other exhibits. That was through
99, | might add.

MR STUBCHAER Are there any objections? M.

Gal lery.

MR. GALLERY: I have no objections, M. Stubchaer.
It did occur to nme that | had a couple of questions on
Exhi bit 100, the | eakage exhibit. It occurred to ne that M.

Hannaf ord woul d be back here tonmorrow, and | mght be able to
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ask hima couple of questions at this tine.

MR. SOVACH W have no plans of having M. Hannaford
here tonorrow. Mreover, | amnot offering Exhibit 100 into
the record, nor 101 nor 102-A and B. I'"'m only offering

exhi bits through 99.

MR. GALLERY: W have no objection to its going in
| wondered if there was going to be an opportunity to ask
guesti ons.

MR SOVACH If it is going to go in, soneone else is
going to have to put it in, because | amnot putting it in
| supplied themin response to a request.

MR VOLKER. M. Stubchaer, the League to Save Sierra
Lakes objects strenuously to the admssion into evidence of
96 through 99. They were not furnished to the public or to
the parties | represent in a tinmely manner. Everyone el se
was required to submt their proposed exhibits by Cctober 2.
This has resulted in prejudice to the parties | represent.

| personally have not had tinme to review those
exhibits that hanpered ny cross-examnation this norning, and
| would suggest that this Board, in order to preserve the
rights of those who have been injured by this oversight,
reconvene this hearing at a future date to permt cross-

exam nation on this new evi dence.
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MR, SOVACH: That's not accurate. 97, 98, and 99
were submtted at the tine of all the other exhibits. They
were tinely filed. The only exhibits that were not filed at
the tinme of our initial submssion were 96-A B, and C W
had a great deal of discussion about those. | provided those
exhibits at the request of M. Taylor. W have now nade our
Wi t nesses avail able for cross-exam nation on those exhibits.

My understanding is that you're going to allow

comments on those exhibits for a period, co-extensive wth

the briefing period. As a consequence, in the first
instance, all of the exhibits |I have offered in, except for
A B, and C, were in fact, were submtted tinely. And |
bel i eve you already ruled on 96-A, B, and C

MR STUBCHAER: M. Volker, vyou indicated vyour
objection previously and M. Taylor and | responded to it
then. Your objection is noted on the record. Are there any

ot her objections? M. Birmngham

MR BIRM NGHAM Just as a matter for purposes of the
record, | think M. Volker is estopped from making his
objection because during the testinony of his panel |ast
Wednesday, sone of the wtnesses that he presented, the I|ay
W t nesses, actually produced and gave to the Board
phot ographs that had been taken within the last, | believe,

the testinony was 48 hours, and if M. Volker is going to
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present that kind of evidence, | don't see how he can object
to the Board asking for and receiving the docunents marked
96-A, B, and C

MR STUBCHAER M. Bai occhi.

MR, BAI OCCHI : W support the objections by M.
Vol ker and the clients that he represents, for the record.

MR. STUBCHAER Your objection is noted. | am going

torule that the exhibits are accepted into evidence.

MR SOVACH Thank you, M. Stubchaer.

MR STUBCHAER: Anything else, M. Taylor? ay,,
t hank you.

The next panel for direct testinony will be the
Expert Panel for the Sierra Cub, Kirkwod Public Uility

District, and Al pine County. M. Vol ker.

MR. TAYLOR M. Stubchaer, | believe M. Vol ker also
intends to call another lay w tness, M. Plasse.

MR, STUBCHAER He had two |lay w tnesses who couldn't
be here Thursday, M. Crawford, | think it was.

MR VOLKER Yes, M. Stubchaer. M preference is to
present the two lay witnesses as a panel and then present the
experts as a panel |ater today.

MR. STUBCHAER: Wth individual cross-exam nation or
conbi ned cross-exam nation?

MR. VOLKER Each panel would be cross-exam ned



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

80

separately.
MR STUBCHAER It would speed things up iIif we
consolidated them but we don't want to prejudice your

presentation, that would be three panels instead of two

overal |, then.

MR VOLKER  Yes.

MR.  STUBCHAER: M. Taylor, do you have any
observations? All right, let's go ahead as you proposed.

MR VOLKER: I would like to call as lay wtnesses
M. Jim Crenshaw of the California Sport Fishing Protection
Al liance, and M. John Plasse, a resident of Amador County
and | andowner adjacent to Silver Lake.

MR STUBCHAER: You weren't here previously and you
haven't taken the pledge, | gather.

(All witnesses who had not previously taken the
pl edge were now adm ni stered the pl edge.)

D RECT EXAM NATI ON

BY MR VOLKER:
Q M. Plasse, would you state your nanme for the record?

MR PLASSE: A M nane is Maurice John Pl asse.
Q M. Plasse, have you had an opportunity to review
your testinony which has been marked as Exhibit SCLDF 95 JP-
1?

A Yes, | have.
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Q Does that accurately reflect your testinony today?

A Yes, it does.

Q Wuld you care to sunmarize your testinony for the
Board, please?

A | would like to make a few additional comments. | am
not an expert on EIRs or any of that sort of |egal ese, but I
do have a very vested interest in what goes on with Silver
Lake.

My grandf at her honest eaded 160 acres at the south end
of Silver Lake in 1853. It's been famly |and ever since
and in fact he actually sold some water rights to the entity
that eventually built the dam at Silver Lake that allowed it
to becone the size of lake that it is at this tine.

That expansion of the |ake |evel has been a natura
features of that area | andscape for approximtely 118
years. | find it kind of an interesting debate as to whet her
| ake are expanded or natural |akes when statew de flood
control studies are conducted on hundred-year flood plains,
and this has been there for 118 years, so | think we have got
the studies beat on that. My famly has had anple
opportunity over the years to develop the lands that we own
that are directly adjacent to the |ake, but we have
intentionally left it open space over the years. Its

availability for day use activities by the general public for
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everything fromfishing and swmmng fromits shores to snal
boat and canoe |aunching at the inlet has been an advantage
to the surrounding area and sonething that a lot of people
have enjoyed over the years and, hopefully, for years to
cone.

Now we find ourselves confronted wth a potenti al
significant shoreline inpact created by any draw down of the
wat er levels for the purpose of real estate devel opnent in E
Dorado County. It seens like the whole thing boils down to
the need for water for real estate devel opnent versus the
need for water for public access and enjoynent.

It was just a few years ago that the Federa
governnent conducted a study with respect to the viability of
cabin leases around the |ake and how that seened to affect
the public's access to a high nountain |ake that has
everything available on it, and it seens sort of
contradictory at this tinme that we have a potentiality of
noving away from the direction that the Federal governnent
would like to see it go and have as nuch public access
available to the |ake as possible, and a strong possibility
of this Board's actions conpromsing that ability.

W continue to operate the resort at Silver Lake
Sonetinmes | have a question why, as far as the effort that it

requires.
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If I had sone of the sane notivations that other
entities here have, | probably would like to sell 150 acres

on a lake in the mddle of a national forest with a business

on it and just say, thanks for the cash and we wll see you
| ater.

But ny famly didn't work that property for 153 years
to do that. Consequently, ny wife and | continue to run the

resort along with ny ol der sister. W have interrupted our
private lives considerably. | have a business in Fol somthat
between spreading ny efforts between that business and the
Silver Lake business and noving the famly from our honme in
Jackson to Silver Lake for four nonths out of the year is
about a seven-day a week schedule. But those efforts see to
it that approxinmately 36,000 canpers a year, sone of them
third generation, like |I have a nunber of canpers that say to
me that their grandfather started bringing themup there when
they were kids and caught their first fish in Silver Lake
and all those sorts of things, and | think our efforts see to
it that people are still able to enjoy the recreational
activities that are available from and dependent upon a full
| ake.

And | would just like to see this Board take the
recreational aspects that apparently were not taken into

consideration in the ERs, from what | have heard this
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norning, into consideration and place whatever type of
criteria they can to see to it that those are not

conmprom sed. Thank you.

MR STUBCHAER: Thank you.

MR VOLKER M. Plasse, | have a couple of follow up
guesti ons. You nentioned that reduction in |ake |Ilevels
affects your famly's resort business. Can you tell us first

what use your famly makes of the near shore portion of your

property, and secondly, could you explain what inpacts a

| ower | ake | evel has on those uses.

A Vell, our famly nakes no use of the near shoreline
for the purposes -- | nean, we haven't developed it to have a
direct use of it. W have left it available for public

access, and | would say that that is the use that our famly
makes.

W have facilities there in the form of restaurant
facilities and canping and so forth, but | think one of the
main draws of our canping facility is the ease and access to
the | ake without having to wal k between cabins or condos or
trailer sites or anything else. It is conpletely open space
and people can use it at their own wll.

W have no charge or fees or anything else for that.
Anybody can conme in and launch a snmall boat or canoe or

anything else on our property and that's the uses that we
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have nmade of it.

And a lowering of the water |evel, because the |ake
is so shallow and gradual at that end, for every foot that
the lake level goes down, it has a significant receding of
the shoreline in that area and eventually to the point where
all public access to the lake from the whole south end is
very conprom sed just fromthe standpoint of availability.

Q Wien the lake level is lowered significantly, does
t hat expose a vast area of nud flats?

A Very much so. If you take a picture of Silver Lake at
this tine of the year, late in the fall, you can see how nuch
mud flat there is out there, but principally this year wth
the anmount of snow runoff that we had, we had a full |ake
and so 80 to 100-sone geese enjoyed that nud flat end of the
| ake considerably with the grass grow ng up.

Q You anticipated ny last question, which was since
your famly has preserved the near shore environnent for
public use, does that afford opportunities unique in this

part of the country for wildlife viewing along this | ake?

A Very much so. W have seen this particular flock of
geese grow from 10 to 12 geese, | would say, up to 80 or 100
geese who frequent that end of the | ake. | guess it has to

do wth the grasses that grow up through the water and

provide an excellent habitat for them but it certainly has
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been healthy for them Their flock has probably quintupled
over the years.
MR. VOLKER Thank you very nuch, M. Pl asse.
Qur next witness, M. Stubchaer, is M. Jim Censhaw.
D RECT EXAM NATI ON
BY MR VOLKER
Q M. Censhaw, would you state your nane for the

record, please?

A Janes Crenshaw.
Q M. Crenshaw, have you had an opportunity to review
your testinony which has been marked as SCLDF 95 JC 1?

A Yes, | have.

Q Does that accurately reflect your testinony today?

A Yes, it does.

Q Do you care to summarize your testinony for the

Board, please?
A Sur e. Il would Iove to. W are concerned about the
| ake levels. W are also very concerned about the level of
flow in the rivers and in the Lower American River and the
Bay- Del t a.

As the Board knows, during drought years, there was a
considerable problemw th Delta outflows. Salinity standards
were violated and there has been significant [oss of habitat

and popul ation nunbers for a nunber of species, including
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winter-run Delta snelt. There are sone other species that
are being looked at as far as listed species, the spring-run
and sonme ot hers.

So, we are pretty concerned about the cunulative
inpacts that are going to occur with the Bay and Delta. I
don't see anywhere that has been mtigated for, and we are
real concerned about that. If the Board allows continued
degradation of the Bay-Delta, | think our children are going
to look forward to having a pretty sterile environnment there
and | really think that's going to be a problem

However, | think the Board can adequately deal wth
all of these kinds of issues, including E Dorado, and
hopeful |l y because of the Decenber 15 agreenent, the Board
wll find its way to put adequate flows back in the Bay-
Delta, and | think should probably do that before any nore
water rights are allowed to be added on any tributaries.

Q Thank you, M. Crenshaw. A few follow up questions.

You are President of the California Sport Fishing
Protection Alliance?

A Yes, | am

Q Was CSPA a participant in the Bay-Delta hearings that
have occupied the Board's tinme since 19877

A Yes, we have been.

Q Are you generally famliar with the ternms of the EPA
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Water Quality Standards adopted Decenber 14 |ast year and the
State Board's Water Quality Plan adopted May 22, 1995?

A " mnot an expert, but | have reviewed them

Q Is it your wunderstanding that in general terns as
reflected both in the Decenber 15 Gand Accord or Witer
Quality Agreenent anong the three urban, agricultural, and
environnental interest and the State Water Board Plan of My
this year that freshwater flows into the Bay-Delta have been
enhanced in dry years approximately 1 mllion acre-feet?

A Yes, that's a true statenent.

Q And is it your understanding that the primry source
of that enhancenent flow would be the large reservoirs that
feed water into the tributaries of the Sacranento-Bay-Delta

system such as Shasta Dam Folsom Dam and the Feather River

Danf
A Yes, to a |large extent.
Q Do you have information with regard to the relative

utility of Folsom Dam reoperation as opposed to reoperation
of Shasta Dam as a source of enhanced flows needed,
particularly in the springtine for Delta snelt and other
endem c speci es?

MR,  SOVACH: Gbj ection, M. Stubchaer. | have
restrained nyself to this point from naking sone objections,

but | think it is appropriate for ne to make them now i n that
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this particular wtness was offered, as | understand, as a
lay witness, not as an expert wtness. The questions that
have been asked of him are, | submt, questions that elicit

expert responses in terns of the way facilities operate,
hydr ol ogy studies and the |ike.

And in that context, | would like to formally object
to provisions of M. Crenshaw s testinony, in particular,
page 2, starting from the second full paragraph with the
words "in particular"”™ down through the last sentence in the
first paragraph on page 3 of his testinony. | think that the
Board will take a | ook at those paragraphs, they are entirely
testinony of an expert nature and ny understanding is that
this witness has not been offered as an expert wtness
what soever.

MR STUBCHAER: Have vyou concluded wth vyour
obj ecti on?

MR SOVACH. Yes.

MR STUBCHAER M. Vol ker.

MR. VOLKER.  Thank you, M. Stubchaer. A couple of
r esponses: First of all, M. Censhaw, as a lay person is
entitled to apprise this Board of conclusions he has
rationally reached based on his percipient observations as a
participant in that water rights and water planning process.

Although it is true that generally opinion testinony is
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permssible only from experts. In this proceeding, that's
nodul ated by two principles; first, that this is a forumfor
| ay peopl e to expr ess their opi ni ons about t he
appropri ateness of water rights decisions as regards inpacts
on public trust issues.

And secondly, one other point, in this case, we have
before the Board an individual who has participated in these
water planning and water rights proceedings and can express
views based on his rational perception as a percipient
witness of the issues that were presented and discussed
during that process.

W will be presenting an expert hydrol ogi st who can
certainly fill in any gaps that M. Somach may w sh to pursue
wWith regard to specific hydrol ogi c issues.

MR. STUBCHAER: | am going to overrule the objection

The expertise or lack of expertise of the witness wll be
considered in the weight given to the evidence.

MR VOLKER Q After all that, M. Crenshaw, do you
have in mnd the pending question?

MR. CRENSHAW A Wuld you repeat that for ne?

Q That neans | have to recall it. Let's approach it
this way. As a participant in the Bay-Delta hearing process,
are you famliar generally wth the questions raised

regarding the relative wutility of Folsom reoperation as
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opposed to Shasta reoperation in order to provide enhanced

flows in the springtine for fish and wildlife purposes?

A I"'m not an expert, as M. Somach has so pointedly
pointed out, but | have been involved in that a little bit
and there's sone discussion about that reoperation of Folsom

that would entail putting sone nore water down there so they
could save that water in Lake Shasta because of the water

tenperature problens in the Lower Sacranento R ver bel ow Lake

Shast a.
Q And are you bringing to our attention the fact that
the Upper Sacranmento R ver below Shasta Dam has been

designated as a critical spawing habitat for the endangered

W nter-run chinook salnon in the Sacranento systenf

A Yes, that would be the water inpact we're talking
about .

Q And that spawning activity takes place in what tine
of the year?

A In the winter.
Q So, in short, Shasta Dam reoperation is constrained

by the need to assure adequate cold water releases in the

fall and wnter in support of that necessary spawning
activity?
A Yes, that's true. In the late fall and winter, we're

tal king about winter-run and we are al so concerned about the
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affect and inpact that they may have on the regular fall run

al so. There was sone di scussi on about that al so.

Q And is the winter-run habitat in the Lower Anerican
Ri ver?

A | do not believe there are winter-run in the Lower
Ameri can.

Q So, conparing the two sources of additional flows to
neet the new Bay-Delta standards, is it true that Fol som Dam

provides a greater opportunity to neet those standards to the

extent enhanced flows are required in the spring?

A That's ny understanding of what has been discussed,
yes.

MR. VOLKER | have no further questions.

MR. STUBCHAER Thank you. Who w shes to cross-

examne this panel? Please raise your hands. Al right, |
see only M. Somach and staff. M. Somach, how |ong do you
antici pate cross-exam nation will go?

MR. SOVACH It shouldn't go very long, certainly not
nore than 15 m nutes.

MR. STUBCHAER: Al right, we will do it before lunch
t hen.

MR SOVACH: | don't think there will be any problem
in doing that.

CROSS- EXAM NATI ON
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BY MR SOVACH:
Q M. GCrenshaw, can you descri be your background for

t he Board, your educational background?

MR.  VOLKER Let nme object. M. Crenshaw is
presented as a lay wtness. W have nade no attenpt to
qualify him as an expert. H s educational background, |
think, is irrelevant, but | wll permt the question. e
have not hing to hide.

MR. STUBCHAER: Well, then, you are w thdraw ng your
obj ecti on?

MR VOLKER: | will permt this question. Let's see
how far it takes us.

MR. STUBCHAER | would say the line of questions in
general would help the Board in knowi ng how rmuch weight to
put on the testinony.

MR SOVACH: Q \Wiich, of course, is the intent of

t he question.

A | went to high school. | went to Sacranento Cty
College for tw and a half years, then | attended Chico
State. | did not graduate. My own experience as far as
fisheries and that has cone fromwhat | |earned over the past

15 years as the President of the California Sports Fishing
Protection Al liance. It has been pretty heavily involved in

a nunber of different water and fisheries issues and it's
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been an interesting process, and | have learned a | ot.

Q You have had no specialized training in the area of
hydr ol ogy?
A No.
Q Have you had any specialized training with respect to

the operation of large hydrologic water facilities such as
t hose operated by the Bureau of Recl amation?
A |"'m not sure exactly what you nean by training. You
are tal king about formal schooling?
Q Yes.
A No.

Q M. Plasse, you indicated that the dam had been in
pl ace since what year?

MR PLASSE: A | believe 1877 was the year.
Q Isn'"t it true that there had been enlargenents on
t hat dam since 18777
A | believe so.
Q And are you aware of the fact that the dam has been
enl arged or was enlarged in the 1920s?
A Yes, | am
Q And are you objecting or have you objected to P&E s
hi storic operation of the facilities?

MR. VOLKER  Let ne interpose an objection. It's not

cl ear whether, M. Somach, you are referring to an objection
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in a formal sense, an objection |odged with FERC, or whether
you are referring to an opposition or position taken in sone
| ess formal manner.

MR SOVACH Q Let's try both. Have you filed any
formal objections with respect to P&E s operations?
A No, | have not.
Q And in general, do you have objections wth respect
to PGEE s historic operations?
A Vell, | feel the very term "historic" neans that
there's sone record of how things have been taken care of and
operated, and | guess that is one of ny objections with this
whol e proceeding is that the term "historical" neans there's
evidence to ascertain what "historical" is, and if there is a
record-keeping to that effect, then let's use that recor d-

keeping to specify certain flow rates and | ake | evels.

Q How | ong has your famly been at the | ake?
A Si nce 1853.
Q And you certainly have been there since the 1920s?
A Yes.
Has your famly and yourself operated since the
1920s?
A Yes.
Q And how long have vyou observed personally |ake
| evel s?
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A | was born at Silver Lake, 37 years.
Q You have an objections to the way the |ake has been

operated by PG&E during the period of your observations?

A During the nunber of years that | would have been
mat ure enough to be concerned with that, no, | don't recall
any.

MR. SOVACH: | have no further questions.

MR. STUBCHAER M. Tayl or.

EXAM NATI ON

BY MR TAYLOR:
Q | ama little confused by M. Crenshaw s presence on
the Sierra Qub's panel. | would like to ask M. Crenshaw who

IS California Sports Fi shi ng Protection Al li ance'
representative in this proceedi ng?

MR, CRENSHAW A [|I'mnot sure | understand. W have
basically two, M. Baiocchi and M. Vol ker.
Q Thank you. M. Plasse, in your witten testinony,
you indicate that your famly has a honestead at Silver Lake.
Are you using the honestead in the sense that your famly
holds the fee title to certain acreage?

MR. PLASSE: A The fee title?
Q Yes, to the |and.
A W do hold title to the land, but it was honesteaded

or patented, | believe was the term back in those days.
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Q Thank you. Does your famly directly divert and use

water from Silver Lake on your property?

A No, it does not.
MR. TAYLOR That's all the questions | have. Thank
you.
MR. STUBCHAER  Anyone el se on staff?
EXAM NATI ON
BY MR LAVENDA:
Q | have one question for M. Plasse. M. Somach

alluded to this, and I will ask the question directly. Have
you or do you have know edge of any of your famly nenbers
maintaining a diary or record of |ake levels at Silver Lake?

MR. PLASSE: A A diary or record of |ake |levels, no.
Q Some witten docunentation of the | ake |evel s?

A No.

MR, STUBCHAER  Anything el se? Do you have redirect?

MR, VOLKER  No, thank you.

MR STUBCHAER Let's see, are we going to handle
these exhibits separately or conbined -- we're going to have
t hem conbi ned.

MR VOLKER  Fi ne.

MR STUBCHAER Al right, thank you very nuch,
gentlenen. We will now take a lunch break until 1:00 p.m

That is an hour and six m nutes.
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(Noon recess.)

MONDAY, OCTOBER 30, 1995, 1:00 P.M
--000- -

MR,  STUBCHAER: VW will reconvene the hearing. M.
Vol ker, is your expert panel ready to testify?

MR VOLKER Yes, M. Stubchaer. May |, with the
Board's indul gence, permt M. Plasse to clarify an answer to
one of the questions that was posed?

MR STUBCHAER  Yes.

MR. VOLKER  During the recess, M. Plasse talked to
his famly and gathered sone additional information that may
be relevant to the Board. It certainly would help to clarify
one of his answers.

MR STUBCHAER This is redirect then?

MR. VOLKER  Certainly.

REDI RECT EXAM NATI ON
BY MR VOLKER
Q M. Plasse, during your testinony this norning you
were asked a question respecting the historic operation of
Silver Lake by P&E, and | believe you testified that in your
recollection during the period of tine that you were an

adult, you had no objections to the manner in which P&E
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operated the lake. Do you wish to clarify that answer?

A Yes, | do. | realize that | said fromthe tine that
| had becone a mature individual, well, our situation wth
respect to ny famly's business, |'m here representing ny
famly, but 1 do not have first-hand information of every
summer during the tinme frane where | was starting ny own
famly and ny own business, and that occurred in 1975, which

was the last summer that | spent the entire sumrer personally
at Silver Lake. The business continued to operate, and | did
not get reinvolved in the business until about four years ago
when ny parents decided to retire and either sell the
property to pay for their retirement or continue the
operation froma famly standpoint.

During the tinme from 1975 wuntil 1992, | was not
living and residing at Silver Lake for four nonths out of the
year, so | did not have available to ne firsthand information
as to what PGE s historic operation of the |ake was during
that tinme frane.

| needed to clarify that since |'m representing ny
famly and | don't have their years of experience here with
me, | called and there apparently was at |east one year that
nmy famly can recall sonetine in the late 70s where the | ake
| evel was drained down prematurely and they do not have the

exact year cone to mnd to them
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MR VOLKER Thank you, M. Pl asse. I have nothing
further, M. Stubchaer.

MR STUBCHAER Any questions on recross of M.
Pl asse? Staff? ay, thank you very nuch.

Now t he expert panel.

MR. VOLKER  Yes, thank you, M. Stubchaer. | would
like to call now the expert panel representing the League to

Save Sierra Lakes, Dr. George dark, Dr. Mark Skinner, Dr.

Robert Curry, and M. Carol Watt. And if this is
perm ssible, M. Stubchaer, |1 would like to present the
witnesses in the following order: Dr. Skinner, who is at ny

imediate right, D. Cdark, M. Witt, and then Dr. Curry.
Dr. Curry probably has the nost testinony, certainly the nost
exhibits to offer.

MR STUBCHAER: Fine, M. Vol ker. | would like to
remnd you and your panel we do have a 15-minute tinme limt
for summarizing the witten testinony and we don't need all
of the witten testinony read verbatiminto the record.

MR,  VOLKER Thank you. Have you all taken the
pl edge?

(Al'l indicated they had taken the pl edge.)

D RECT EXAM NATI ON
BY MR VOLKER

Q M. Skinner, would you state your nane for the
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record, please?

MR SKINNER: A Mark Skinner.
Q Dr. Skinner, have you reviewed the testinony which
has been marked as an exhibit in this proceedi ng?

A | have.
Q Does that reflect your testinony today?
A It does.
Q Wul d you care to sunmari ze your testinony?
A | would Iike to elaborate on it alittle bit.
Let ne help by asking you a few questions to get
going here. Could you explain briefly your famliarity with

the uni que assenblage of plants comonly referred to as the
gabbro soil plant ensenble that lives in Wstern El Dorado
County?

A Certainly. Let ne just preface that by saying | am
the statewide botanist for the California Native Plant
Society, and in that capacity, | have studied the rare plant
vegetation of California in every county of the State.

The so-called gabbro assenblage of rare plants is
conposed of eight species of plants, all of which are endemc
to, known only from California, and five of those eight are,
in fact, found solely or primarily on the outcrop of gabbro
soils.

The size of that gabbro outcrop is approxinmately
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40,000 acres, or sonething on the order of 70 square mles,

and for all of these species of plants, their primry
distribution only occurs on that gabbro outcrop. Four of
them occur no place else in the world, and | have had an

opportunity to study all these plants in the field, and |I'm
generally famliar with their ecol ogical requirenents.

Q Could you identify the plants specifically and then
describe their habitat requirenents?

A Certainly. First is Calystegia stebbinsii or
St ebbi ns norning glory. And this is a plant of very early
successi onal gabbro chaparral, neaning that it typically is

found only in disturbed areas of chaparral on the gabbro

assenbl age.

Q What do you nean by di sturbed areas?

A By disturbed areas, | nean areas that have been
subjected to natural disturbance such as fires. Fires are
the factor which maintains chaparral vegetation in nmany parts

of California. And in this case, fires are essential for

di sturbing the vegetation, resetting the ecol ogical clock, as

it were, reducing the height of vegetation, and Calystegia
st ebbi nsi i is one species which only occurs in its
successional stage fairly soon after a fire.

Q What happens to this plant if the biological clock is

not reset?
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A Vell, what happens to it is that chaparral, which is
dom nated by manzanita, which grows eight to ten to twelve
feet high and shades out Stebbins norning glory and a nunber

of these other rare plants as well.

Q And if it is shaded out, what happens to it?

A Well, eventually what happens to it, sone seeds are
left as a reservoir in the soil and if the appropriate
di sturbance occurs within sone unspecified anmount of tineg,

this species may cone back, but if that disturbance is not

i ntroduced, then eventually it disappears fromthat site.

Q Pl ease conti nue.

A So, in addition to Stebbins norning glory, there is a
rare California lilac, Ceanothus roderickii, a very |ow
growing lilac which also is found in early successional
phases of the gabbro chaparral.

There is a silk plant, the large-flowered silk plant
whi ch occurs also in open acres of chaparral. There are two
species which are very restricted, one found primarily over

near Pine HIl, and that's the Pine H Il flannel bush, and
another one which is the Glium Californicum subspecies

Sierra, which is also found in a slightly different habitat.

It is found mxed with oaks, often in the under-story of
Ponderosa pines, primarily around Pine HIIl, and it is found
only in fewer than ten places in the world, all on this
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gabbro out crop.

There are three others, one is the Bisbee rock rose,
another is Laynes butter weed, and the final one is the El
Dorado County nul e ears.

All eight of these plants are found generally in
early successional chaparral with the exception, as | said,
of the Galium the bedstraw, which is found in oak and pine
wood | ands.

Q Your testinony expresses concern with regard to the
survival of these species. Wuat is the relationship between
t he proposed water devel opnent project that is the subject of
the pending application and the likely survival or extinction
of these species?

A For sonetinme we have been concerned that urbanization
in Western El Dorado County centered around Caneron Park and
Shingle Springs is fragnenting the habitat for these eight
species, and in fact, also fragnenting the unique chaparral
vegetation that occurs on these gabbro soils.

By fragnenting, | nean taking these |arge blocks of
fairly intact habitat and cutting themup into smaller pieces
and there are a nunber of biological problens with this
habi tat fragnmentation

Ohe is the so-called edge effect of t hat

fragnentation through which weeds tend to nobve into the
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habi tat areas and degrade natural habitat. Edge effects
extend to things |ike brush collecting by people, setting of
fires at inappropriate frequencies for naintenance of the
nat ural vegetation. Fragnentati on al so causes problens with
novenent of pollinators of the special plants in the gabbro
soils and other places, and there is sonme scientific evidence
that fragnentation can eradicate pollinators which can then
reduce the reproductive capacity of the plants that are
occurring in these habitat fragnents.

So, we have been concerned about the possibility that
nost of this gabbro chaparral wll, in fact, be fragnented
because of wurbanization which is not planned in accordance
wi t h bi ol ogi cal principles.

In a large part, the reason that this growh has not
happened so far is due to the lack of adequate water to
support housing in that area.

Therefore, the connection is that if this permt is
granted and that water is delivered, then growth presunably
will occur and our primary concern is that the growh be
managed in a biologically responsible way so that |large
bl ocks of habitat would be retained and that these I|arge
bl ocks of the habitat will be able to nmanaged, and by that
in this case, | nmean will be able to be burned to maintain

the rare species that occur in these blocks, and it is very
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difficult to burn for managenent purposes small pieces of
habi tat, and very expensi ve.

Q Dr. Skinner, in your professional judgenent, if the
40, 000- acre gabbro soil habitat area that you described is
devel oped as projected in the docunents underlying this Water
Rights Application, will any of these plants becone extinct?
A | think in the short termwe w il probably be able to
mai ntai n popul ati ons of some of these species in sone of the
habi tat fragnents, but in the long term | think that sonme of
them woul d go extinct as significant ecosystens contributors,
significant conponents, because of |ack of suitable habitat.
Q Coul d you explain what you nmean by that expression?

A | think that with sufficient input of tinme and noney,
we could maintain populations of these plants, but it would
be very expensive. I"m tal king basically about gardening
these things in small plots, whereas if we retain |arge
habitat chunks, we can let nature do the nanagenent, and
that's what | nean by that.

Q Can you give us sone exanples of the scientific or
genetic or nedicinal value of plants that have cone to the
brink of extinction?

A | can give you several exanples which are directly
relevant to the California econony, in fact. The first is

the Northern California black wal nut, which is literally the
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foundation in the entire California wal nut industry, and that
is a 200 mllion-dollar a year industry. This is a
foundation in the sense that the California black walnut is
hybridi zed with other walnuts. It serves as a root stock for
nanel ess wal nuts which produce wal nuts, the wal nut neats for
the California wal nut industry.

Anot her exanple -- and | should point out that the
Northern California walnut is now known for nore than two
popul ations in the world, one, a handful of mature trees in
the Napa Valley hills, and a second popul ati on down by Wal nut
G ove along the Sacranento R ver, so that is a very, very
rare plant which has had significant econom c benefits for
Cal i forni a. Now, | can't guarantee that any of these eight
speci es woul d have significant benefit, nerely that we don't
know, and it seens problematic and foolish to take that
ganbl e.

Let ne give you anot her exanple --

Q Before you do that, so that | am sure | wunderstand
your testinony, are you telling us that if those two snall
popul ations of Northern California black walnut had been
el imnated by urban devel opnent, that the cornerstone for the
California English wal nut industry woul d have been | ost?

A | amtelling you that, but in all honesty, it mght

have been possible to find another root stock for that
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wal nut, but that is the one that serves California best
because that is the walnut that is native to these soils and

adapted to the diseases and pathogens that occur in

California.
Q Do you happen to know the value of that industry?
A It's about a 200 mllion-dollar a year industry.

MR STUBCHAER: A minute and a hal f.
MR VOLKER  Ckay.

A Vell, just to summarize, the vegetation of this
gabbro outcrop is conpletely unique. It's not found any
other place in the world. It contains a nunber of plants

that are found no place else in the world and we don't know
whet her these plants would be of potential benefit to
humanity or not, but there <certainly 1is that strong
possibility. A nunber of other California plants have, in
fact, benefitted the econony, including Mnterey pine, which
is also a very rare California native plant, and it is the
nost wanted plant in the tinber industry in the world and, in
fact, the nost in one way of thinking, valuable tree on
earth.

MR. VOLKER Do any of these plants you've identified
have uni que or horticul tural value?
A A nunber of these plants have relatives that are used

widely in the horticultural trade. One is the norning glory,
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one is the California lilac, and one is the sunflower. So,
they do have relevance and it is possible they do have sone

horticul tural use, although it hasn't been found.

MR, VOLKER  Thank you.

MR. SOVACH M. Stubchaer, if | could inquire of the
Board, two inquiries. The first is that it was ny
understanding that testinony here was to summari ze testinony

that was in the witten subm ssions. None of this
information was in the witten information, that is, the
entire discussion of the English wal nut and the inpact upon

the econony of California. That is not there.

Secondly, | just raise this issue in general wth
respect to this panel, that is, none of this testinony goes
to the difference between the testinony that was presented at
the prior four days of hearing and anything that is part of
t he anmended applications that have been presented here.

This is, in fact, and | can go back if you would
| i ke, each one of these individual pieces of testinony, and
indicate that, and in particular tw of these w tnesses
actually testified last tine also, and refer back to exhibits
and testinony that they provided in the prior proceedi ngs.

It was ny understanding that this testinony was to be
limted to the anount of occasions or inpacts associated with

the nodifications of the project, not that a party were to be
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able to provide testinony as if we had not already had four
days of testinony on these issues.

MR,  STUBCHAER: You are correct in stating that the
purpose of the oral presentation is to summarize the witten
presentati on. It is not to introduce new evidence.
Regarding the exclusion of previous testinony, |I'm going to
ask M. Taylor to comment on that.

MR. TAYLOR M. Somach is correct in the sense that
we have asked the parties not to retestify to matters that
were testified to in the 1993 heari ng.

In reading through some of the testinony in the
transcripts from the previous hearing, and the proposed
testinmony for this panel and others, it appears that a large
portion of the evidence that is being offered today is a
repeat of earlier testinony.

| would like to ask M. Volker if that's the case to
have his witnesses identify those portions which are either
previously testified to and let's exclude those, or identify
t he new portions and focus on that.

MR. VOLKER W would have to take a recess to
conpare the previous testinony wth the new testinony to
identify the changes.

The purpose of presenting this testinony today is to

provide the Board with a conposite of the previous testinony
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as updated today, so that in a single docunent and a single
presentation, the Board would have the benefit of both. It's
true that some of this is cunulative, but please bear in mnd
it wwuld be difficult to nmke a cogent, well-organized
presentation and not include sonme of the background materials
and sunmaries of the context which occurred or was presented
in the original testinmony. So, although it may be cunul ative
in part, | think the benefit of having testinony presented in
this way in a single docunent are significant and harm no one
and do benefit the Board.

| would like to add specifically with regard to Dr.
Ski nner's discussion of the Northern California black wal nut,
that was offered by way of illustration of the potenti al
i npact when that species becones extinct.

It is true the testinony does not nention that
particular species, but it does address the issue of
extinction and I think it is useful for this Board to have
t hat additional background presented.

MR. STUBCHAER: | would say fromthe point of view of
fairness, the nunber quoted, the 200 mllion-dollars,
whatever it is, would not be known to the other parties, so
they haven't had a chance to research to see if that is a
reasonabl e nunber. The oral presentations should be pretty

much limted to the witten submttals and with that and our
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15-mnute tine limt, | will allow you to proceed even though
it may overlap sonething that was done back in the previous
heari ng.
MR VOLKER Thank vyou. Qur next wtness is Dr.
Ceorge d ark.
DI RECT EXAM NATI ON
BY MR VOLKER

Q Dr. Cark, would you state your nane for the record?
MR CLARK: A GCeorge M dark.

Q Dr. dark, did you have an opportunity to review your

testi nony which has been marked as SCLDF Exhibit 95 GC-2 in

this proceedi ng?

Yes, | have.

Does that accurately reflect your testinony?
Yes, it does.

Wul d you care to summari ze your testinony?

> O » O »

Sur e. | have developed over the years a fairly
substantial famliarity with the gabbro soils and endenc
plants, partially through participation in what was called
the Rare Plant Advisory Commttee that guided the Planning
Departnent of ElI Dorado County as they attenpted to decide
how to address the problem of plants in the path of the
devel opnent .

| participated this year in a forum known as the
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critical needs process that was put together by the U S
Fish and WIldlife Service and the Bureau of Reclamation to
address the problens that mght be caused due to specific
uncommon species by availability of water in the next three
to five years.

| have, for a nunber of years, gone out into the area
and photographed the plants. | have led field groups into

t he gabbro soils and endemc plants to introduce other people

to the interesting ecosystem And our organization and
nyself as well have developed a natural conmmuni ties
clarification system that IS attenpting to provi de

guantitative data to identify such communities as the gabbro
soils chaparral so that preservation of these plant
assenbl ages can be acconplished without having to refer to
specific plants, so | have a fairly extensive background in
this area.

Perhaps the first thing I mght do is describe the
critical needs process. This was put together because of the
interim authorization of 67 water contracts by the Central
Valley Project, and a critical needs forum addressed 8
different assenblages of uncommon species, and the purpose
was to define if these species had critical needs and
critical needs were defined as needs which, if there were

wat er rmade avail able over the next three to five years, these
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species would either becone extinct or the availability of
water woul d preclude their recovery. And it was interesting
that only one of the eight sets of species was concluded to
have critical needs as so defined.

M. Wayne Wite, State Drector for the U S Fish
and WIldlife Service, summarized the findings of eight
wor kshops that were held. He said that only the El Dorado
gabbro soils assenblage of rare plants had critical needs as
defined by this process. That 1is, that the immedi ate
availability of water in the next three to five years in
Western El Dorado County mght well lead to extinction or
preclude the recovery of one or several of the eight uncommon
plants on the gabbro soils outcrop, and | fully concur in
t hat assessnent.

As a participant in the Rare Plant Advisory
Commttee, we worked very long and hard with experts from
Fish and Gane and our own organization, the Native Plant
Society, and al so devel opers and | andowners, many people, to
try to establish a preserve systemthat was thought by all to
be sonething to ensure the viability of the plant species and
all ow devel opnment to go around them if there were adequate
corridors naintai ned between the preserves.

The Board of Supervisors, at the tinme this was

presented to them adopted four of the five preserves that
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were recommended and did not adopt or propose for adoption
the fifth very critical preserve in the southern part of the
gabbro soils outcrop where a few of the rare plants really
find their greatest abundance.

In the intervening tinme since the Board adopted the
principle of the four preserves, they have made no effort
really to establish or fund these preserves or to provide
managenent for the preserves that they did accept. Two other
organi zations, the American R ver Land Trust and the
Departnent of Fish and Gane have nmade considerable efforts in
this regard, although they have very little to show for it.

The present recently certified Final Supplenental
EIR for the El Dorado Irrigation District Application defers
all of its considerations of inpacts to the rare plants to
the County General Pl an. The Ceneral Plan that is proposed
for adoption states that they will not establish the critica
Sout hern preserve in El Dorado County and this is the reason
that the Fish and WIdlife Service and the Bureau of
Recl amati on apparently concluded that there are critica
needs as defined by their possibility of becomng extinct if
water is available in that area in the next three to five
years.

| think nost people famliar with Western El Dorado

County would be able to tell you that the site for the
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Sout hern preserve would not be there if water had been freely
available in Southern El Dorado County in the last ten to
fifteen years. That site would have been devel oped | ong ago.
So, the availability of water is of fairly vital
importance with respect to the viability of these plants.
Q Thank you. You nentioned that you concur in Wayne
Wiite's conclusions that one or nore of these species would
becone extinct if urban devel opnent proceeds as projected.
Can you explain first why you cane to that concl usion?
A Vell, in part because the Southern Preserve site is
al nrost the only area south of Geen Valley Road which sort of
bi sects the gabbro soils area, that is suitable for proper
managenent. It is the only large site where we can have the
20 to 30 years' fire managenent that WMark Skinner referred
to. | sort of lost the thought of where we were going.
Q You nentioned that the Fish and WIdlife Service
State Director, Wayne Wite, had concluded that one or nore
species of this unique assenblage of gabbro soil species
woul d becone extinct if urban developnent proceeded as
projected, and the question was, could you elaborate on the
reasons why you concur with M. Wite?
A The availability of a managable preserve is certainly
one. The other is distinct lack of synpathy for the

preservation of endangered species on the part of political
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bodi es entrusted with decision making in El Dorado County at
present.

For exanple, Jim Upton, who is the |ongest tenured
menber of the Board of Supervisors, early on in the hearing
process for establishing the preserves, said that revenue
funds derived --

MR, SOVACH: Now, we are noving into hearsay. None
of thisis in the testinony that was submtted in witing.

MR. STUBCHAER  Sust ai ned.

MR VOLKER W will withdraw that |ast sentence. |
think we need to try to keep to the paraneters of the witten
testinony. If you would like to sumarize the basis for your
concl usi on, perhaps speaking to the geographic needs of this
uni que assenblage of plants for long-term preservation and
the regulatory nechanisns or the acquisition prograns that,
in your view, would be necessary to assure that that
geographi c preserve requirenent is net.

A Early on, representatives of the Native Plant
Society, the California Departnment of Fish and Gane and the
Fish and Wldlife Service and a nunber of other agencies wth
di stinct botanical backgrounds and know edge of the needs of
pl ant species, net and cane up with the concept of a preserve
system whi ch woul d have large northern, central, and southern

conponents, because none of these preserves could have all
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ei ght plant species, for one thing. They are distributed
such that there is no single preserve site that will preserve
all eight species, so the concept of a large northern
preserve centered in the Salnon Falls area, a centra
preserve in the Pine H Il area, and a southern preserve in
the Shingle Springs area, was deened fairly essential in part
also to preserve the biological variability of individual
species, which is the genetic nmakeup of the species is very
i nportant.

Could you explain why that variability is inportant
to the long-termsurvival of the species?
A Actually Mark could provide a better description of
this, but it is because in response to different mcro-
habitats, individual plants devel op capabilities to w thstand
that habitat and the pathogens of things that are found there
that they have to contend with, and the nore of the range of
the plants that can be preserved, the better the plant is
equi pped to interaction between these sites by pollinators
and things like that to withstand the forces that they need
to contend with to survive.
Q So, in summary, is it your conclusion that all three
preserves should be established and protected permanently in
order to assure the survival of these eight species?

A Yes, the three large preserves do definitely need to
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be established and protected permanently in order to assure
their wviability. | should nention there are also two
satellite preserves which are already available on public
land that are part of the preserve system but the central
northern, and southern preserves are the critical ones that
are essential if the species are to survive, yes.
Q And in your judgenment, are there presently nechani sns
in place which would assure the establishnment and |ong-term
protection of those three proposed preserves?
A No, definitely not.

MR, VOLKER  Thank you.

M. Stubchaer, we would like to call as our third
W tness Carol Watt. Carol Watt is a planner.

DI RECT EXAM NATI ON

BY MR VOLKER:
Q Ms. Watt, have you had an opportunity to research
your testinony which has been marked as an exhibit in these
pr oceedi ngs?

MB. WATT: A Yes, | have.

MR SOMACH M. Stubchaer, | want to make -- | know
that I have made a general objection of the testinony being
offered here by this panel. I want to nake a specific

objection to this particular testinony.

This testinony focuses upon ElI Dorado County Water
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Agency's Exhibits 22, 25, 29, and 30, all of which were dealt
with in the last hearing. And in particular, if the Chair
will renmenber, we spent tine not only on direct and cross-
exam nation, but this information in these exhibits was al so

the subject of a lot of rebuttal testinony, and in fact, a

lot of acrinmony and a lot of discussion of the exhibits at
that tine. Moreover, to the extent that the testinony
focuses on the general planning process, and in this regard,

if the Chair would | ook at paragraphs 6 through the end of
this docunent, one will see that not only does it debate and
di scuss exhibits in testinony that were previously focused on
in this hearing process, but in addition to that the prinmary
focus of the discussion is attacking the sufficiency and
adequacy of what the general planning process is doing wth
respect to these docunents.

And on those two bases, | object to this testinony.

MR STUBCHAER M. Somach, would you repeat the
page of this testinony that you are referring to?

MR SOVACH: In particular, | was referring in the
initial portions of ny coments to paragraphs in nunber 2
through 5 and that those rely upon a discussion of Exhibits
22, 25, 29, and 30, all of which were the subject of previous
testinony which the Sierra Cub and its wtnesses took a

great deal of time dealing with, in which a great deal of
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testinony was dealt with, and then if one |ooks at 6 through
the end, you wll see that those are discussions of a
pl anning process. In fact, | stopped counting the nunber of
times that | saw this in those Draft 2010 Pl an, Ceneral Pl an

and other types of references. That is all it talks about in
that context. Qccasionally, there is an oblique reference to
sonmet hing el se, but all you have to do is just spend a nonent
glancing at those things as opposed to what | did in
attenpting to read through those things, and you find they
are all outside of the proper scope of these hearings.

MR TAYLOR To be nore specific, why is it inproper
to discuss or evaluate the planning process?

MR SOVACH  The County Pl anni ng Process?

MR TAYLOR  Yes.

MR, SOVACH: Because it is a process that's ongoing
by the County of El Dorado. The County has nmade no fi nal
terms or conclusions with respect to that planning process,
and attacking that planning process prior to the tinme there's
any finality in that process just sinply is speculative and
beyond the scope of this Board.

To the extent that the Sierra Cub and the w tnesses
have problens wth that pl anni ng  process, they may
participate in it, and to the extent that they have probl ens

with any final conclusions or determnations mnade in that
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pl anning process, they may challenge those judicially.
Again, this appears to be a collateral attack with respect to
that process. Now, to the extent that they have di sagreenent
with the fundanental aspects of that process, to the extent
that they are population projections or other types of
information, ny first objection is that we went over all
that, that nothing new has been added to the record wth
respect to any of those issues, that they were the subject of
a great deal of direct and cross-examnation and rebuttal
testinony and final briefing, and those were ny references to
Exhibits 22, 25, 29, and 30, which are the only exhibits that
are referred to in this brief. The objections | have
articulated are two objections, but I believe they
interrelate one with the other.

MR TAYLOR M. Stubchaer, | am inclined to agree
with both M. Somach's objections. It appears that the first
par agraphs, 2 through 5, do indeed deal with matters taken up
at the 1993 hearing, and it seens to be pretty nmuch a rehash
wWth regard to the latter, paragraph 6 to the end.

It deals with the planning process which is, in fact, ongoing
and has not reached conpletion and to levee criticisns at it
while the process is still ongoing, | think would be
evidence, if received, would be largely valueless to the

Board because what we woul d have to be bound by in any event
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sonetine in the future is the final docunment, if it were
before wus, and we couldn't rely on sonething of this
transitory nature in making findings and recomrendati ons.
Staff doesn't rely on sonmething like that in rmaking
recomendations to the Board, at least for findings on howto
proceed on these applications.

MR. STUBCHAER M. Vol ker.

MR. VOLKER Thank you, M. Stubchaer. | believe
that the testinony as presented properly integrates past and
current docunents nuch Ilike E Dorado's  Envi ronnent al
docunents naeke frequent reference to the 1993 Final EIR for
exanpl e.

So, t 0o, Ms. Watt's testinony nakes frequent
reference in context to the Draft Supplenmental EIR For
exanple, on page 2, the last paragraph discusses the Draft
Suppl enment to the EIR and quotes fromit.

Oh page 3 at the top again it cites the Draft
Suppl enent to the EIR  Again, on page 4 at the top it cites
the Draft Supplenent EIR and so forth. So, surely it cannot
be an objection that M. Witt attenpted to integrate the
existing context with the new plans and new environnental
proposal s and environnental reviews that are now under way.

I t hi nk, actual ly, this makes  for a nore

conpr ehensi ve and under st andabl e presentati on.
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If reference to previous docunents is an objection,
then I would think all of the El Dorado docunents, since they
all refer back to documents in existence in 1993, would have
to be stricken as well.

Wth regard to the larger objection, that planning
has no role in this Board s consideration of this Wter
Rights Application, | think there are three points that
shoul d be nade.

First, the project proponent has nade reference to

the Departnent of Finance growth projections as a basis for

its assertion that there is a conpelling public interest in
providing water to neet future growth. Absent that
predicate, | don't believe the Board woul d have any evidence

before it to support approval of water rights applications
whi ch have the docunented adverse environnental inpacts that

have been identified in testinony before the Board.

Secondly, | think that the Board' s duties under the
Public Trust Doctrine conme into play here. Surely the
inpacts of the growh that would be unleashed by the
availability of this water inplicates public trust values and

have to be considered in that context. And finally, this
Board has broad responsibility to evaluate the environnenta
inpact of this project even apart from the public interest

context, and the environnmental inpacts are both direct and
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i ndirect.

Wiile it is true that the |and use devel opnent is not
a direct effect of a water rights appropriation, | think
everyone acknowl edges that it is not only the purpose, but
the certain indirect effect of the water rights application,
and therefore, should not be ignored.

Just as Ms. Watt's testinony was permtted in 1993
because it is relevant on those three grounds, | think so
should it be allowed now.

MR, STUBCHAER: | am going to sustain the objection
on the basis of what M. Taylor quoted us.

MR VOLKER Can | have sone clarification? Is it
the ruling of the Board that this testinony is stricken on
the grounds that it is based only on past docunentation
or isit --

MR. STUBCHAER: To the extent it was discussed at the
1993 hearing -- there was extensive direct and cross-
exam nation, and the fact that the planning process is
ongoing, it is excluded. If you want to comment about the
changes between the Draft and the Final EIR that would be
appropri ate.

MR SOVACH: M. Stubchaer, on that point, | just
want to indicate that from M. Wtt's own testinony upon

which at page 2 of that testinony on the face of her own
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docunent, she indicates that the Draft Supplenent to the El
Dorado County WAter Agency's previous EIR confirns this fact.

In its Executive Summary, the DEIS states that the proposed
alternative 1 B would result in the sanme significant and
unavoi dabl e growt h-i nduci ng secondary inpacts as discl osed by
the previously certified EIR including, and she goes on to
say specifically what that is.

The point is that there's nothing between the new
envi ronnment al docunentation and the old environnental
docunentation, it just sinply, as it ought to, if there had
been changes, then perhaps that would be a proper focus of
the testinony here, but the fact is there has been no
nodi fication, the sanme conclusion in the docunent.

MR. VOLKER May | be heard briefly, M. Stubchaer?

MR STUBCHAER:  Yes.

MR VOLKER | had a question. I am a little
confused. My understanding was that the Final Supplenent to
the EIR was certified on Mnday, OCctober 23. Ms. Watt's
testinony was tinely submtted on Cctober 2, which preceded
the certification of the Final. Qovi ously, she could not
have addressed the difference between the Draft and the Fina
in her testinony if the Final was not avail able, and indeed,
| think it is inproper for the Board to consider the Final

since it was not tinely submtted.
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Wth regard to the transitory nature of the planning
process in El Dorado County, that is relevant, and M. Watt
is not telling you that whatever brief intersection of the
pl anni ng concept and the planning |anguage may presently be
considered by the County as a likely future scenario is
wong. She is sinply saying there is no certainty and that
the growh projections that have been enployed in the
application don't withstand close scrutiny. | think those are
both appropriate observations of the planning project which
shoul d be considered by this Board.

MR. STUBCHAER M. Tayl or.

MR TAYLOR M. Stubchaer, | found Dr. Watt's witten
testinony very interesting. Be that as it may, nost of it
revol ves around a pl anni ng process which is ongoi ng and which
has not been conpleted and the staff could not use this on
t he basis of proposing findings for the Board.

Al'l the argunents advanced by M. Volker in terns of
projected growh, direct or indirect inpacts of growh on
public trust, and the duty to evaluate project inpacts, those
argunents are good, but nevertheless, they cone back to
criticismof a docunent which is in draft formand it's very
specul ative to assune what that docunent is going to be when
it is finally adopted.

| don't see how the Board can nmake any real use of
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this testinony.

MR. VOLKER: The only point I would add to that is |
agree with M. Taylor to the extent that he observed that the
Board normal |y woul d consi der these kinds of inpacts, but M.
Watt is sinply pointing out that what is sauce for the goose
is sauce for the gander. If it is inappropriate to speculate
about future growh, future inpacts, E Dorado |ikew se
shoul d not be heard to speculate and have this Board rely on
it.

Ms. Watt is sinply saying the planning process is
hi ghly specul ative at present.

MR SOVACH One of the artful things that is
happening here is also sone confusion over the totality of
the objection. W did submt population projections upon
which we were relying in this process, which we believe the
Board can validly rely upon.

The point we are naking is, that was already dealt
with in its entirety, both in terns of direct, cross-
exam nation, as well as rebuttal testinony, on top of
everything else, that nothing has changed in that regard in
terms of our reliance, that also the quote | had was not
between the quote that | nmade from Ms. Watt's testinony was
not a quote referring to changes between the Draft Suppl enent

to the EIR and the final supplenent to the EIR but a quote
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with respect to the Certified EIR that was the subject of all
t hose past heari ngs.

All that the new docunent says is there is no change,
we didn't do anything, we are relying upon the sane
docunent s, the sanme population projections, the sane
exhibits, 22, 25, 29, and 30 that we relied upon back then.

It is not a situation where they have been not
allowed to cross-exam ne, and produce their own evidence on
popul ati on projections. They have done all that. This part
of the objection goes to the fact they ought not be able to
do it all over again when nothing has changed, and that is a
response to a great deal of extraneous type of explanation
M. Vol ker has provided.

MR. STUBCHAER M. Vol ker.

MR VOLKER. M. Stubchaer, a quick response. | agree

wth M. Somach that nothing has changed on the part of the

El Dorado County planning process. It is conpletely up in
the air. Ms. Watts is nerely saying she agrees that it is
conpletely speculative and up in the air. Surely we should

be permtted to say that.
MR STUBCHAER: Didn't you say it previously in 19937
MR VOLKER  But we are saying as of '95 nothing has
changed, and she has given exanples from the relevant 1995

docunents to nmake that point.
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MR, STUBCHAER I f nothing has changed, then why do
we have to hear new testinony on it?

MR. VOLKER  Purely for the point of showing that the
coments she nmade then apply today as well.

MR STUBCHAER: It is already in the record. M.
Tayl or, do you have any nore conments?

MR TAYLOR  No.

MR. STUBCHAER Al right, the ruling wll stand.

MR. VOLKER  Just so | amclear, you are not going to
permt Ms. Watts to testify today; is that true?

MR STUBCHAER  Yes.

MR VOLKER Qur fourth wtness is Dr. Curry. Dr.
Curry is a professor of hydrology and geology, recently
retired fromthe University of California at Santa Cruz.

D RECT EXAM NATI ON

BY MR VOLKER
Q Dr. Curry, would you state your nane for the record?

MR. CURRY: A Robert Curry.
Q Dr. CQurry, have you had an opportunity to review your
testinmony which has been marked as an exhibit in this
pr oceedi ng?
A | have.
Q Does that exhibit accurately reflect your testinony

t oday?
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A It does.
Q Wul d you care to summari ze your testinony?
A Vell, | think the witten testinony stands.

Al right. Let nme direct your attention to sone
specific areas. Have you had an opportunity to review El
Dorado Exhibit 78 entitled, Analysis of El Dorado Irrigation
District's Supplenental Water Requirenents from PG&E sources
dated March 23, 19947

A | have.

Q Do you have that docunment in front of you?

A Yes.

Q Addressing your attention to the section entitled,
Qperating Criteria and Assunptions, Section VI conmencing on

page 16?

A | have that before ne.

Q | would like to invite your attention to page 17 of
this docunent. On page 17, under Section VI.2 it states that

the hydrologic period from 1921 to 1992 was evaluated for
preparation of projected operational paraneters. Doctor, in
your  professional j udgenent , was that an appropriate
historical period to enploy as the basis for devel oping
proj ections of hydrol ogi c paraneters?

A Vell, it was the only period for which they had a

hard record to permt them to develop this nodel, but as I
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stated in ny 1993 testinony, it does not represent the range
of conditions that woul d nost probably be expected to occur.
Q Is there a nore appropriate period of time in your
judgnent that could have and should have been enployed for
t hat purpose?

A Vell, in ny opinion, it would have been better to
utilize the entire historic period of record for the South
Fork American River flows so that we can reconstruct the
magni t ude of the droughts that would be likely to occur such
as that of 1918 through 1920.

Q What, in your view, is significant about the period
1918 to 19207

A Vell, that is the period of tinme which had a drought
that was significantly greater in cunulative effects than
that of 1977 which has been used as a worst-case year for
this particul ar nodel.

Q Now, | noticed that you are using a three-year period
rather than a one-year period that was wused in the
environnental docunentation for that project. WIl vyou
explain why you would recomend use of a longer period in
this context?

A Vell, it's standard practice in this kind of
operational hydrology and nodeling to use an overl apping

| onger period of record that reflects the antecedent
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conditions in the watershed, because the anmount of runoff in
a given year is not sinply a function of the anount of snow
in that year, but it is a function of the anmount of rainfall
and snow in prior years also.

And a three-year overlapping period for the South
Fork American River with this particular kind of geology is,
in ny opinion, the mninmm kind of period necessary to | ook
at . The issue here is that the upper portion of the South
Fork American River is nmade up of very porous vol canic rocks
that absorb a great deal of precipitation and store that
precipitation fromyear to year so that there is a base flow
rel ease into the streans that is a function of the antecedent
years as well as a given year's snow water content.
Q Wat is the relationship between the three-year
period of drought that you selected as the appropriate
benchmark and the drought worst-case scenario selected by the
proj ect applicant, 1977?
A Well, the worst-case drought scenario that we should
reasonably be looking at here in California, and this is an
issue for all water resource issues, not just the South Fork
Anerican R ver, is one that's about 30 percent nore severe
than the 1977 drought.
Q Is that true if one takes into account the three-year

period that includes 1977?
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A Yes, the two years prior plus that year.

Q | would like to direct your attention to Section VI.3
on page 17 which nakes reference to the existing U S. Bureau
of Reclamation contracts. I note that the paragraph states
that it is assuned that 4,000 acre-feet annually wll be
available in years simlar to 1977. Do you believe that's a

safe assunption for the anal ysis conducted by El Dorado?

A No, | do not.
Q Why not ?
A Wll, first of all, we know that in years |ike 1992

they released less than 4,000 and released only 2,400 sorme-
odd acre-feet to the project. And further, we have the very
significant issues of the changes in flow requirenents and
flow releases to protect Delta issues and to protect fishery
and water quality issues, water tenperature issues, wthin
the South Fork Anerican R ver itself. Those new regul ations
have been inposed subsequent to 1992 and so we shoul d expect
that a nore reasonable firmyield would be 2,000 or |ess.

| have just today had an opportunity to read through
the contracts between El Dorado Irrigation D strict and
Fol som and find that they, indeed, do clearly state that
these acre-feet allocations are subject to biological and
fish rel ease concerns.

Q By new constraints you are referring to the Water
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Qual ity standards adopted by EPA in Decenber 1994 of the Bay-
Delta Water Quality Plan this Board adopted in May 19957

A Correct.
Q | would like to refer you to page 20 of this exhibit
on which appears Section VII entitled, Results of the

Operational Analysis, and specific to the first sentence
whi ch states, Conputer sinulation of the EID system operation

has been run for demand levels from 1995 through 2013. Dr.

Curry, in your professional judgnent, does that sentence
inply El Dorado Irrigation District's consultants devel oped a
conput er nodel to project hydrol ogic conditions?

A Yes, the words, "conputer sinulation” neans that
there has to be -- you don't just turn a conputer on and ask
it to sinmulate. You have to give it a set of instructions
and that set of instructions is indeed a form of a nodel

You have to tell it to balance this against this against

this. That is a nodel.

Q Have you been given a copy of that nodel for your
use?
A No, | have not had that shared with ne. | have had

some of the raw input data shared with ne, but that 1is
publicly available data, but despite repeated requests, |
have not been able to get the actual operational nodel.

Q Has your anal ysis been hanpered by virtue of the fact
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that that nodel has not been nade available to you?

A Yes.
Q | would like to direct your attention to Section
VI1.2, Summary of Findings, and in particular, the reference

to two different year types that appear, the year 1977, which
| believe you addressed previously as a year that is not the
nost critical year if three-year periods are taken into
account, and then in the second bulleted paragraph, | note it
nmakes reference to a representative year such as 1975.

In your pr of essi onal j udgenent , S 1975
representative of a hydrologic year in the South Fork

American River systenf

A In ny opinion, 1975 is not a good year to pick as
representative. From ny testinony, | had a figure RC 33,
which illustrates the April 1 snow water content for the

entire South Fork American River watershed, and what you can
see fromthat is the 1975 water year is, in fact, wetter than
the majority of the years. There are ten years of equal or
wetter conditions within this 50-plus year period of record,
and there are 42 years that have |ower precipitation, and
when you conpare that, and when you conpare that for the
three year running average, the result is even nore dramatic,
that is, the antecedent nvisture anplifies it. So, it is

effectively a 20-percent chance return.
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| constantly fall back on a frequency, duration and
magni tude analysis in ny analysis of what is typical, what is
representative, how do we devel op an operational nodel.
Q Dr. Curry, have you had an opportunity to review

Table 7-5 to Exhibit 78?

A Yes, | have.
Q Do you recall that there has been testinony
reflecting the allocation of water from Caples Lake and Lake

Aloha to EIl Dorado Irrigation District's existing consunptive
uses as part of the so-called 1919 contract entitlenent?

A | do.

Q In your opinion and professional judgnment, is it
appropriate for the purpose of this table to assune a
consunptive water right to Caples and Al oha Lakes?

A It is not. One mght attenpt to argue that so |ong
as you have a consunptive right to one |ake, you can swtch
t hem back and forth, but in the |anguage | read for that 1919
right, the utilization --

MR SOVACH  (nbj ection. | object to the question on
the ground it is asking for a legal conclusion by a wtness
that is not conpetent to testify in that regard.

MR VOLKER | think the witness is anply qualified
to address what, in his professional judgnent, is a prudent

nmet hodol ogy for developing a firm yield calculation and for
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projecting future operating paraneters.

MR STUBCHAER: | wll overrule the objection and
state again that when it conmes to a legal conclusion, the
qualifications of a wtness will be considered.

M. Vol ker, you have about a mnute and a half.

MR VOLKER: Q And simlarly, wth regard to that
tabl es’ use of an assuned reservoir release from Silver Lake
under the 1919 contract, the 5,636 acre-feet annually, is
that an appropriate assunption for this nodel ?

MR. SOVACH. Sane objection.

MR, STUBCHAER  Sane rul i ng.

A If | were developing the nodel, | would not try to
i nclude sonmething that I was told was not includable.

MR VOLKER Q Dr. Curry, lastly, in your
prof essi onal judgenent, can this water project be operated in
a manner which protects existing recreational and fish and
wildlife uses of Caples, Silver, and Al oha Lakes?

A This project can be operated wth |esser denmand
levels in a way that does protect those |akes, but at the
project demand levels, it cannot be operated in such a
fashion that it would not damage t hose recreational uses.

Q Can you give us an exanple of the evaluation you have
performed which denonstrates that fact?

A Yes. In the past several years | have been working
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with a group trying to develop a negotiated settlenment on
this issue and --

Q Wthout divulging the discussions of that settlenent
process, could you direct us to the exhibit, since we are
al rost out of tinme?

A Exhibits 30 and 31 both show an attenpted way of
|l ooking at the l|ake such that one could develop an
operational nodel that we can go into at other tines, but ny
operational nodel does allow the utilization of water from
Capl es Lake. It sinply allows the use of |less water that wl|
ensure the recreational and fishery benefits of the | ake.

MR VOLKER. M. Stubchaer, | notice the red light is
bl i nki ng. However, | am also aware that you have very
courteously allowed nmany of the presenters to use nore tine
than the 15-mnute |limt where good cause is shown, and |
woul d request simlar indulgence at the present tine. I
think Dr. Curry has much to offer the Board, and it would be
hel pful if we could all see those exhibits projected and have
a brief explanation given of them

MR.  STUBCHAER: I am nore lenient on cross-
exam nation than on direct, but how nmuch tinme to you require?

MR. VOLKER  Two m nut es.

MR. STUBCHAER G anted.

A This is a graphic figure representing the variation
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in Caples Lake |evel.

MR TAYLOR You are referring to SCLDF RC 307?
A Thank you, M. Taylor. And what we have attenpted to
do is to develop an operational nodel that ensures that the

| ake refills every year. That gives us enough water to
ensure that the lake refills based upon the historica
vari ation. And the nunber that we canme up with was a
proposed m ni mum pool of 7,944.6.

SCLDF Exhibit RC-31 shows that in nore detail and
basically, it allows us approximtely 11,000 acre-feet off
the top of the lake to be utilized in a fashion that nmakes
water for the applicants and sinply not draw the |ake | ower
than that to ensure that it will refill

To devel op a proper operational nodel, we would base
this on the full variation in |ake |evels that occurs.

This is a plot taken from ny data tables which, |
think, were Exhibit 31. | can't renmenber which, but if we
simply look at the variation in |ake |evels of Caples Lake
for a period of tine, and this is 1965 to 1990, it shows the
different kinds of years that occur within that and there is
a sufficient range of water, there is a sufficient range of
avail able storage within the lakes, to allow an operationa
nodel to work with proper consultantship. There is no reason

why we can't use the April 1 snow water content as updated by
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May 2 as necessary, and predictive runoff nodel to develop a
good operational nodel, and |I have thought through that, but
don't have tinme right now to talk about it. The two m nutes
s up.

MR STUBCHAER  Wbul d you put your, | guess, first or
second exhibit up there again, please, where you filled the

m ni mum pool ?

A Correct.
MR. STUBCHAER  Wuld that be at a given tinme within
the year, or the mninumat any point in tinme?

A The m nimum woul d be the m nimum through the year.
It would be the ultimate m ni mum pool below which the | ake
should not be drawn. O course, it may drop below which it
should not be drawn deliberately to ensure that it refills
the foll ow ng year.

But then when you conme to April 1 and you know what

the snow water content level would be, you could draw it

| ower .

MR STUBCHAER Ckay, thank you.

MR VOLKER M. Stubchaer, that concludes our
expert panel's testinony. Il would like to offer into

evidence the testinony and exhibits of both the lay and
expert panels.

MR, STUBCHAER: | think we'll rule on this follow ng
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Cross-exam nati on.

MR, VOLKER  Thank you.
MR STUBCHAER M. Somach, do you wish to cross-
exam ne?
MR SOVACH  Yes.
CROSS- EXAM NATI ON
BY MR SOVACH:

Q M. Skinner, it is ny understanding of your testinony
that you believe that the EIl Dorado project w Il adversely
affect plant species because of growh-inducing inpacts

associated with water; is that correct?
MR SKINNER: A Dependi ng on whether or not a system

of open space preserves incorporating the gabbro soils are

put into place or not, yes, that is correct. Wth a system
of preserves, which are currently not in place, | think that
the plants would persist quite fine. Wthout those
preserves, | think they are in jeopardy.

Q But the focus of your concern is grow h-inducing

i npact as opposed to actual diversion of water?

A Absol utely.

Q M. dark, the sanme question to you.
MR CLARK: A Yes.

Q That is your concern; is that right?

A That's ny concern.
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MR SKINNERR A | do have concerns with the actua
route of any water conveyance systens.
Q And you believe that prior to the time that those

conveyance systens are built that there ought to be a site-

specific environnmental review of that question; 1is that
correct?
A Yes, that's correct.
Q The same thing, M. dark?

MR CLARK: A It is ny understanding through reading
of the Draft EIR prepared by El Dorado, it says that they

will be specific, so that will be addressed under CEQA.

Q And you agree with that; don't you?
A | think that is appropriate, for specific inpacts.
Q One final question, M. dark. You indicated -- if

you woul d take a | ook at page 3 of your testinony --

MR. VOLKER  Just a mnute so that we can deal better
with the fact we only have two m crophones for three people,
Dr. Curry, could you nove down to the mddle of the table?

MR, SOVACH: | just wanted to clarify a statenent,
Dr. Curry, that you nmade about what M. Wiite had indicated
in terns of plant species. 1Isn't it true that the biologica
opinion for the Central Valley Project interim contract
renewal concluded that none of the species he's identified

were determned to be critical or would lead to extinction in
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the three-five year period dealt with in the interimcontract
renewal process.

MR CLARK: A No, that is not true. Under specific
questioning by nyself as an interested panelist and pursuant
to the process, M. Wite distinctly stated that the E
Dorado rare plants did neet the definition of critical needs
as defined in that process.

Q And how did he propose to deal with that issue, then
because a biological opinion was issued and the contracts
wer e executed; were they not?

A Yes, they were and he did not propose to deal wth it
in this forum And ny understanding of that is a conplete
non- understanding and | cannot answer for M. Wite in that
regard.

Q And what additional confirmation did you have for
what is reported factually on page 3 through the begi nning of
page 4 in which you indicate, | concur in this assessnent.
I's there anything beyond your nere reporting of those events
that you have to base that statenent on?

A | do not have witten docunentation of that. There
were a nunber of people present at the hearing who
participated in the project who can testify that was indeed
t he case.

Q Do you have a list of the people who participated in
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the final summary process?

A Yes.
Q M. Curry, how much of the hydrol ogy nodeling that

you di d was done before, and when did you create the nodel ?

MR CURRY: A | created the nodel in 1994, really in

1994.

Q Take a | ook at page 3 of your witten testinony.

A | have it before ne.

Q Ckay, paragraph 2. First of all, let me ask you, you

were at the prior hearings; were you not?
A I was.
Q Dd you hear the Bureau of Reclamation testify at

that tinme?

A | do not renmenber hearing the Bureau's testinony at
that tinme. | wasn't present all day.
Q | notice at the end of paragraph 2, you say, | do not

believe such entitlenent has been obtained and it seens
fool hardy to base a decision upon the present project on such
a politically tenuous possibility.

And as | understand what you are talking about in
terns of a politically tenuous possibility, that is sone
contractual arrangenent with the Bureau of Reclamation wth
respect to the utilization of Folsom is that correct?

A That's correct.

Q But you are not aware of any testinony by the Bureau
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of Reclamation on this point?

A | am not aware of any testinony. | did just today,
just a matter of hours ago, have an opportunity to read the
contracts on Fol som between El Dorado and the Bureau.

Q How is that relevant in your mnd to whether or not
the Bureau of Reclamation would or would not issue a separate
contract with respect to the taking of water from Fol som

Reservoir?

MR VOLKER  Excuse ne, | would like to interpose an
objection. | believe the witness' testinony as set forth in
paragraph 2, page 3, stands for a different proposition. I

don't believe the questions have properly characterized that

t esti nony.

MR. STUBCHAER To the extent he is able to answer
the question, | wll permt the answer.
A My understanding is not perfect. | did not find in
t he docunents that were presented in this particular case, in

t he environnental inpact assessnment docunents, | did not find
a discussion of the Folsom contracts, so | could not
understand fully what was involved here. It was ny
under standi ng that those Fol som contracts had in the past not

al ways been able to be honored to the magnitude of 4,000
acre-feet or whatever, that you would have expected to

receive from them that there was a year, 1992, | believe,
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when that contract was shortened and it was further ny
understanding that the Bureau contracts are subject to all
Federal and State laws that control releases of water for

ot her conpeting uses, and that you stood in line wth each of

t hose.

Q M. Curry, you are testifying as an expert; is that
correct?

A Correct.

Q Ckay. Upon what basis is the expert testinony that

you presented in paragraph 2 based upon at the tine it was
witten?

A At the time it was witten | have a note in the
margi n of ny copy which says page ES-2, so | presune that's a
suppl enental inpact statenent. Page 2 was what | was
responding to in that particular case.

Q But in terns of rendering the expert opinion, upon
what did you rely?

A | relied upon ny understanding, ny past dealings, ny
prof essional judgnment of the requirenents for storage of
water in a Federal project that is paid for with Federal
f unds.

Q But wuntil lunchtine today, you never |ooked at the
actual contract involved?

A | had not ever seen the actual contract involved,
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right.

Q Par agraph 3 of your testinony.

A Vell, that's based on tables 7-x, etc., in appendix F
and on page 25 follow ng appendix F, and on page 12 of the

Suppl enental Draft, and it is based upon ny understandi ng of

the rights -- | did read and | had read at the tine | did
this, the 1919 agreenent, so | was basing it upon what it
said in that 1919 agreenent.

Q Are you a |lawer, M. Curry?
A | amnot a lawer. | ama WAater Resource Specialist,
sir, and there's so nmuch law involved in water resources that

| cannot but help have to get into law. | do actually teach
a section on water |aw

Q Is it your legal opinion, then, that paragraph 11,
and in fact, the 1919 contract, is anything nore than a

bi | ateral agreenent between two parties?

A | cannot render an opinion on that, as you well know,
sir. | amnot an attorney.
Q Is it your legal opinion that the 1919 agreenent is a

grant of water rights fromone party to another?

A | don't know the answer to that.

Q In paragraph 4, M. Curry, you talk about the use of
Sly Park Reservoir for storage above Fol som Reservoir and how

it mght be desirable for the El Dorado project. Are you
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aware of any testinony that's been provided by El Dorado in

which it indicated that it intended to operate in this

manner ?

MR, VOLKER  Excuse ne, | don't know what you nean by
"operated in this manner".

MR. SOVACH: In the manner described in paragraph 4.

MR VOLKER Q Dr. CQurry, answer only if vyou
under stand what the question asks.

A I"mtrying to find out what | said about operation of
Sly Park. Paragraph 4 tries to update what | said in ny 1993
testinony which extensively dealt with the issue of excess
storage capacity in Sly Park Reservoir, and | was inforned
that there nmay have been subsequent changes in that
operational issue. (Questions today have attenpted to get at
t hat .

Q So paragraph 4 is a recitation of the 1993 testinony
whi ch does not reflect any nodifications that woul d have been
made in the project between 1993 and the tine of the filing
of the supplenental application; is that correct?

MR VOLKER. Excuse ne, the paragraph stands for what
it stands for. Asking the wtness to characterize this
statenment is irrelevant and not an issue in this case.

MR, SOVACH: | nmove to strike paragraph 4 as nerely

being a reiteration of testinony that was given in 1993 and



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

150

not being reflective of the actual project that is before the

Board now. I am only going through the testinony they have
presented. That is all | am doing.

MR. STUBCHAER: It seens to me, M. Vol ker, you can't
have it both ways. It is one way or the other. M. Taylor,

do you have a comment on this?

MR TAYLOR | would agree with you.

MR VOLKER | take exception. The paragraph speaks
for itself. It refers to changed conditions in the new
suppl enent referring to the supplenent to the ER and

eval uates those conditions and conmes to conclusions which
differ fromthose presented in the 1993 testi nony.

M. Somach's extrene effort to mscharacterize this
par agraph, notw thstanding, it is perfectly appropriate for
Dr. Curry to nmake reference to his previous testinony to show
in what respects it remains valid today and what respects he
has adjusted it. He has done both. He adjusted it and he
has stated that in sone respects it renmains the sane.

MR STUBCHAER: | don't see why he can't answer the
questi on. You object to the question and then M. Somach
noved to strike, so either he is going to answer the
question, or we wll strike the paragraph.

MR VOLKER | object to the question because it

m sstated the paragraph. | don't object to having the
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W t ness describe or summarize the paragraph. | do object to
M. Somach's repeated efforts to put words in the nouth of

the wi tness.

MR STUBCHAER: Vell, it seens to nme that is what
| awyers do.

MR, VOLKER | amsorry we have that reputation

MR SOVACH: | think what lawers do is attenpt to

seek the truth or the bottom line in what is in this
testinony. That's all.

MR.  STUBCHAER: Wul d you ask your question again
pertai ning to paragraph nunber 4.

MR SOVACH: M. Curry, will you characterize your
par agr aph nunber 4, pl ease.

A Par agr aph nunber --

MR VOLKER That is a neaningless question. The
par agraph stands for itself.

MR STUBCHAER: Al right. Wuld you rephrase it so
that it isn't putting words in his nmouth, M. Somach, perhaps
by asking if there's any difference between his 1993
testinony and what he is stating here.

MR SOVACH. Q That is fine. Wat is the difference
between your 1993 testinony and this testinony on the
question of the utilization of Sly Park?

A In nmy 1993 testinony, | |ooked purely at the excess
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reservoir capacity that was available over the standard

filling of the reservoir in the springtine.
This time | accomobdated sonme unknown increase in
m ni mum pool values, that is, it was allowed we could draw

the reservoir |lower and, therefore, have nore capacity to

fill the reservoir. This tinme | also considered the newy
i nposed subsequent to the 1993 testinony, Bay-Delta rel eases
and water quality standards that have changed the

requi renents upon the Bureau of Reclamation's facility.
Q Now, if you recall, the very first question | asked
you about this paragraph, it was, are you aware of any
testinony on the part of E Dorado that they intended to
utilize Sly Park in the manner that you have descri bed?

MR VOLKER Are you referring to the testinony in
1993 in this proceedi ng?

MR SOVACH  The testinony of these hearings on these
appl i cations.

MR. VOLKER  Testinony only by El Dorado w tnesses?

MR SOVACH That is the question | asked.

MR. VOLKER Al right.

MR. STUBCHAER  Can you answer that, Dr. Curry?
A | heard testinony on table 7.5 and others that
purported to draw water from and rely upon a certain vol une

of water from Sly Park Reservoir.
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MR, SOVACH: Q Over and above -- the question I'm
asking is, is that water that you heard testified to over and
above the normal wutilization of Sly Park for neeting E
Dorado needs, or are you tal king about sonme reoperatioan in
the context of the 17,000 acre-feet that are the subject of
t hese hearings?

MR. VOLKER  Doctor, you understand the question?

A | believe | understand the question. | believe I am
not tal king about reoperation. | did not give testinony
directed toward reoperation of Sly Park Reservoir. | believe
there were questions, specific questions, directed toward
that and | did not hear answers. | heard objections from you
every time such a question was asked, and therefore |I have to
say | did not hear the testinony because you bl ocked it.

Q Wth respect to paragraph 4, are you suggesting any

reoperation of Sly Park as part of that testinony?

A As far as ny testinony?
Q Yes.
A Al | did in paragraph 4 is try to include a |arger

envel ope, a greater capacity of water to supply your clients'
project fromSly Park, in conparison to ny earlier testinony.
Q And how do you do that?

A By changi ng the m ni mum pool vol une.

Q Does that change the operation of Sly Park?
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A It should certainly change the operation of Sly Park

because you can draw it down lower in the winter, you can

fill it up nore when you have runoff.
Q | amjust trying to confirmthat what you are talKking
about in paragraph 4 in part is a nodified operation of Sly

Park; is that correct?

A Correct. | have learned of such an operational
change fromthe popular press and that's the only place | had
been able to gl ean such an operation of the nodel.

Q Paragraph 5 -- do you have any specific expertise in
the area of political science?

A | do not.

Q That paragraph, however, as | understand it, purports
to speculate with respect to what the general voting public
m ght do under certain circunstances; is that correct?

A | do not have any expertise in political science. |
do have expertise in water resource policies. That is ny

area of experti se.

To the extent that water resource policy in
California is very political, | do understand the politics of
water resource allocation and this deals directly with that

issue. | amnot a political scientist, | ama water resource
speci al i st.

MR SOVACH: I nmove to strike paragraph 5 in its
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entirety.

MR TAYLOR  Your grounds?

MR, SOVACH: As being outside the expertise of this
W t ness. | nean, | have no objection to any of this com ng
in as a policy statenent, but when it conmes in under the
gui se of expert testinony, it is objectionable.

MR. TAYLOR M. Vol ker.

MR VOLKER Thank you, M. Taylor. Dr. CQurry has
expl ained that he teaches water resource managenent and t hat
he is a water resource specialist, and that there is
intersection between political science and water resource
managenent. This paragraph explicates Dr. Curry's eval uation
of the appropriateness of assum ng that additional water w ||
be nmade available in future years in response to ever
expandi ng demands made on this hydrologic system In his
anal ysis, he has explained he not only |looks to the natura
conponents of the hydrologic system but also the feasibility
of the human response or the engineering response, the other
hal f of the equation delivers water through the needs that
have been articulated. | think the paragraph is clearly
within his area of expertise and essential to gain an
under st andi ng of his anal ysis.

MR, STUBCHAER: | believe that the area covered in

Section 5 is not very precise and really not predictable. W
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wll permt the testinony in, but we wll consider the

qualifications of the witness when we give weight to his

t esti nony.
MR SOVACH: Q Paragraph 6, M. Curry. Is it your
opinion that reliance upon the 17,000 acre-feet, which are

the subject of this hearing, in conbination with the other
water rights that are articulated in Exhibit 78-A and B,
which are the two charts that were separate exhibits, wll
not neet the demands through 2013 of El Dorado Irrigation
District?

A I"'mnot sure. | don't have ny tables put together by
exhibit nunber, so | wll have to ask you what 78-A and B
were. |Is that in the environnental docunent?

Q It is Exhibit 78, which was M. Hannaford's docunent
and those were two charts which sought to explain the
suppl y/ demand under standi ng. Those were charts 7.5 and 7. 6.
A Ckay, thank you.

Q And maybe just to make sure that | have not -- your
testinony is that the supply/demand conclusions in those

charts are inaccurate?

A | have done no analysis of the demands at all. That
is outside ny area of expertise. | amlooking at the supply
i ssues here. | am | ooki ng at supply. | accept your denmand

nunbers or the demand nunbers put forth and try to see
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whet her | can find the supply to neet that demand.

It is ny testinony that the anmount of water nmay be
there, but that to utilize it will require an operational
utilization of the |ake storage in a fashion that differs in

frequency, duration, and magnitude from that of PG&E s
operational paranmeters from 1935 to 1992.
Q The nodel output that you have provided, then, seeks
to reoperate the PGXE systemin order to neet that demand?
A No, sir. It only |looks at your supply requirenents,
the places that you propose to get that supply from and
operate that in a fashion that allows nme to | ook at how nuch
water is going to cone from instream sources, how nuch water
is going to cone from storage, to see where that water would
cone from

And it is upon that basis that | find a shortfall, a
proj ected shortfall.
Q In your testinony, M. Curry, you speak in terns of
neeti ng 2020 needs; is that correct?
A | did use in paragraph 10 the 2020 demand figures
which | nust have gotten from sonething that listed them
Dd |l nmake a mstake? Was it supposed to be 2017?
Q Wuld any of your conclusions change if the demand
| evel that was | ooked at was 2013?

A Not in that paragraph.
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Q How about your conclusions generally wth respect to
supply being sufficient to neet demands. If you were taking
a look at the 17,000 acre-feet annually in conbination with
the other sources of water that was dealt with in Exhibit 78,
and using a demand figure associated wth 2013 as opposed to

2020, woul d that change any of your concl usi ons?

A No, sir. In fact, | use the nunbers in those tables,
7. --

MR STUBCHAER M. Somach, 20 m nutes have expired.
How much additional tinme do you need?

MR SOVACH [|I'm not sure | need any. Let ne just
consult with the rest of ny notes here. I have no further
guesti ons.

MR. STUBCHAER: Al right. Wo else wishes to cross-
exam ne this panel? Al right, we will take a 12-mnute
break now and resune the cross-exam nation after the break.

(Recess.)

MR. STUBCHAER: (kay, we will reconvene the hearing.

I would like to ask those persons who intend to cross-

examnation this panel to please stand and I wll ask sone
guesti ons. How much tine, M. Mss, do you think you wll
need?

MR MOSS: Five mnutes
MR STUBCHAER: M . | nfusino?
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MR INFUSINO At nost 15 m nutes.

MR STUBCHAER M. Gallery.

MR GALLERY: Two m nutes.

MR STUBCHAER: W're trying to get Amador and
Kirkwood's w tnesses on today because of conflicts tonorrow

M. Canaday, how much time do you need?

MR, CANADAY: | don't think it's going to be very

|l ong. We haven't heard fromthe Departnment of Fish and Gane.
I do think they want to cross-exam ne.

MR. STUBCHAER Al right. W wll proceed with the
Cross-exam nati on.

MR. SOVACH M. Stubchaer, do you have an indication
of how late we are going to go this evening?

MR STUBCHAER: I don't want to go past 5:00,
actually, but if it 1is necessary to accommobdate sone
W t nesses, and we are close, we mght go |ater.

MR SOVACH | have to teach this evening, and | need
to know whet her or not --

MR STUBCHAER  \Were?

MR SOVACH At McCGeorge.

MR STUBCHAER:  Wich is here.

MR SOVACH: | know, but | have to get there and if
we're going to go beyond 5:30, | would like to know so | can

nmake sone --
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MR STUBCHAER: W will plan on not going past 5:30.

MR SOVACH  Thank you.

MR LEHR M. Stubchaer, | understand Fish and
Gane's position was held open. The Departnent w il not
Cross-exam ne.

MR STUBCHAER Thank you very nuch for that

information. M. Gallery.

CROSS- EXAM NATI ON
BY MR GALLERY:
Q Just a couple of questions of Dr. Curry with respect
to page 6 of your testinony where you referred to sone
exhibits, RC 30 and 31 which you projected on the screen
showi ng how Caples Lake mght be operated to have higher
| evel s through the year to provide a better recreational use
of the | ake.

At the tine you prepared those illustrations, were
you al so preparing sonething having to do with Silver Lake as
a conpanion to that?

MR CURRY: A Not as a precise conpanion analysis to
that because we weren't worrying about operation of that as
part of a settlenent.

Q I see, and you weren't suggesting in that
illustration that the water that m ght be kept in Caples Lake

woul d be taken out of Silver Lake; were you?
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A No, as a matter of fact, our analysis shows that the

firmyield of Silver Lake should be slightly |less than what

it is, so that indeed you have less water from each of the
| akes.
Q In any event, your graphic representation wasn't

nmeant to suggest that Silver Lake would pay the price for any

of that?
A No, none of the Sierra Lakes woul d.

MR GALLERY: Thank you.

MR STUBCHAER: Thank you. M. Mbss.

CROSS- EXAM NATI ON

BY MR MCOSS:
Q Dr. Curry, you maintain that in the course of your
teaching or rather expertise that you are famliar with the

Federal Power Act in the licensing of Federally |icensed
hydroel ectric projects?
MR CURRY: A My area of expertise is in hydrol ogy

and in hydrologic effects of dans, and to that extent, yes, |

know about those portions. | don't know about equa
opportunity in Federal Power Act operations. I know about
wat er .

Q And if | nmentioned to you the first lowa case, would

that ring a bell?

A It does not ring a bell
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Q O the Rock Creek case?

A Yes, the Rock Creek case is one that ny students have
wor ked.

Q Wuld it be your understanding that the holding in

the Rock Creek case would |limt the State's authority to in
fact inpose operating conditions on |licenses of Federally
| i censed hydroel ectric projects?

A That is ny understandi ng, yes.

Q And as far as you know, is Caples Lake within a

Federal |y |icensed hydroel ectric project?

A | believe it is, yes.

Q And that's project 1847

A Correct.

Q You proposed in essence a reoperation of that

reservoir?

A | don't believe | proposed it. | have conducted an
anal ysis of how that m ght be done.

Q For what purpose?

A The purpose of ny analysis was to try to determne a

negoti ated settl enent.

Q Bet ween?
A | don't renenber who all the parties were and | woul d
have to defer to counsel on that, |'msorry.

Q Vell, PG&E is a current licensee of project 184.
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Have you di scussed that with us?

A | have repeatedly and at great length attenpted to
work with PG&E to collect data and to work with them to
develop ny information base. Only recently has PGE agreed to
cooperate with ne, only in the |ast weeks, over a period of

many, nany years.

| have talked to the Vice-President Lovell, | have
talked to the full environnental group, | have repeatedly
given talks and nade presentations to PG&E. Yes, | have

extensively worked to try to get the cooperation of PGE

Q But, have you negotiated or put forward this proposal
to us in any way that | could refer to?

A To the best of ny know edge, no. PG&E has not been a
party to the negotiated settl enents.

Q Turning to sone of the actual facts here, do you know
what is the present total storage, the potential total
storage in Capl es Lake approxi mately?

A Actually, there is a difference of opinion, but the
PG&E rating curve shows it to be 21,000 sone-odd acre-feet.

Q Ckay, and in your proposed m ninum pool, what would
that translate into in terns of acre-feet in the reservoir?

A | could look that up exactly for you using P&E s
rating curve data.

7944.6 has a storage of about 14,800 acre-feet.
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Q So, in essence you are saying that the reservoir
would be commtted two-thirds, if you wll, to a mninmm
pool; is that correct?

A In years when the projected runoff was inadequate to

allow draw down further than that, yes, to ensure that it

refill ed.
Q As of what date woul d that determ nation be nade?
A Vell, it would be made April 1 in normal operationa

years and May 1 when you had a | ater snow survey that anmended
the April 1st projections.

Q | would like to ask you a little bit about whether
you have analyzed what the inpacts of that proposed change
would be on downstream beneficial uses, in particular,

hydr oel ectri c devel opnent.

A | have | ooked at the val ue of hydropower foregone.
Q And you quantified that?
A | have. | don't renenber -- this was an effort that

went nowhere.

Q Wuld it be unreasonable for nme to suggest that if we
i npl emrented your proposal that we would in nost years face
much bigger spills of water because basically the dam woul d
be fully |oaded by that April date that you suggest, and any
additional water that nelted basically would spill rather

than be stored?
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A | would accept that statenent as a possible scenario,
yes.

Q Are you aware of the capacity of the El Dorado canal ?
A | have done a rather exhaustive study of the capacity

of El Dorado Canal and attenpted at great length to get
quantification, verification of ny nunbers fromthe US GS
who is responsible for the FERC overview The U S
Ceol ogi cal Survey has not a clue, FERC has not a clue, P&E
was unable to supply me, M. Gant was unable to supply ne
with the data from your hydrographer

So, | did ny own calculations, ny own analysis. The
FERC requirenents says there has to be a ten-inch safety
margin or freeboard on the top of the ditch, but, of course,
the ditch has so many holes and leaks in it that I'mnot sure
what that neans. But ny estimation is that it wll hold
about 165 cfs as its maxi num di scharge capacity, but that it
woul d be | eaking at very high rates at that |evel
Q And whether we accept that or sonewhat |esser
amounts, if, in fact, your proposed higher mninmm pool was
instituted, would there be sufficient capacity in that cana
to nove and put to beneficial use any stored water. What | am
saying in essence is wuld there be basically a problem
because the canal would be filled by basically the diversion

of natural runoff and the novenent, if you will, of stored
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wat er woul d be severely Iimted?

A | have not done that analysis.

Q And have vyou |ooked, for instance, at whether
inmposing this higher mninum pool coul d, under sone
scenarios, affect the ability to neet mninum fish-water

rel eases?
A Yes, | have | ooked at that very carefully and |I have
talked with M. Lehr and other Fish and Gane representatives

to find out what possible changes m ght occur in the future
so that | can plug any future analyses of changes in fish
flows into ny operational understanding.
Q | guess ny last question is, since it is P&E s
position that this whole area that we have just been speaking
of is strictly jurisdictional to FERC, are you proposing to
argue or planning to propose this to FERC?
A | have discussed with FERC at |length a set of changes
that mght be put into place to protect values that FERC is
concerned about. The mninmum pool was not one of the issues
that | have discussed with FERC

MR. MOSS: Thank you, sir.

MR STUBCHAER: M . | nfusino.
CROSS- EXAM NATI ON
BY MR | NFUSI NO
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Q | would like to address ny first question to M.

Watt. Ms. WAtt, in your witten testinony on page 2 you state

MR, SOVACH. (bj ecti on.

MR STUBCHAER: The witten testinony wasn't
accept ed.

MR | NFUSI NO Has it been rejected conpletely? |
t hought we were waiting until cross for a notion on that?

MR STUBCHAER R ght.

MR INFUSINO So, all the witten testinony is gone?

MR STUBCHAER  Just hers.

MR | NFUSI NO. Then, | don't think 1 have any
guesti ons.

MR. STUBCHAER  Ckay. Staff?

EXAM NATI ON

BY MR LAVENDA:
Q Dr. Curry, | believe M. @Gllery touched on this.

When you did your nodeling operations, did you include water
from sources other than Silver and Caples, specifically A oha
and Echo?

MR CURRY: A Yes, sir, Aloha, Echo and instream

sour ces.
Q But not Silver?
A Yes, and Silver.
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Q So, in consequence, you |looked at project 184 as it
m ght be operated to supply the water requested by El Dorado
for the project that is the subject of this hearing?

A Correct.

Q In that operation, did you include providing the 1919
contract water as well as the water that is the subject of
this hearing?

A Yes, the 1919 contract water is there. W nust neet
t hat, yes.

Q So, your 7,000 acre-foot withdrawal from Caples Lake
includes water for both the contract water and the water that
is the subject of this hearing?

A Let nme back up. The 7,000 acre-foot wthdrawal is

not an absolute Ilimt on the anbunt of water that's avail abl e

from the | akes. Sone years it will be nore, sone years it
will be |ess.
The 1919 water, as | understand it, takes the

precedence that the 1919 water takes in the availability of
water. If it is not there, it is not there.

So, | don't try to operate the system in such a way
that | always had all of the 1919 water.
Q |"msorry, you did not always have?
A All of the 1919 water. There are dry years when you

don't have all the 1919 water. | was analyzing an



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

169

operational nodel that would try to protect the recreationa
val ues of the |lakes and the fish flows and the wildlife flows
and try to accommpdate increases in those where they were
deened prudent by Fish and Gane and FERC

Q Do the historical operating levels of P&E as you
understand them fall within or below this level that you are

proposing? D d you do any frequency analysis to determ ne --

A Yes.

Q Can you answer that?

A Yes, it's mnmassive tables but the P&E operational
history generally takes nore water out of the |ake than this

opti mal operational nodel would take?
Q Qut of which | ake?
A Qut of Caples and Silver and Aloha. And not out of
Echo. Echo is the sane. Because Aloha drops its water early
in the season and doesn't keep enough water to provide the 2
cfs fish flows, ny operational nodel |ooked at what if we
kept sone water in Al oha so you could naintain the 2 cfs fish
flows as Fish and Gane intended, but didn't get. So, that's
the only difference in the operation of Al oha.
Q Thank you.

Dr. Skinner, you tal ked about the necessity for |arge
bl ocks of habitat to nmaintain the species long-term

MR SKINNER. A That's right.
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Q Do you have any idea what |arge blocks of habitat
means, | nean, how many acres are we tal ki ng about ?

A Vel |, the gabbro outcrop as a whole is approximtely
40,000 acres and the provisional preserve plan that we put

toget her enconpasses a total of 4,000 acres that would be
distributed in five blocks and the |argest of those bl ocks
was sonething on the order of a couple of thousand acres and

the smal | est were about a coupl e hundred acres.

Q And that |argest block was probably the southern
bl ock?
A No, the largest block was the Sal non Falls bl ock and

the Southern Canmeron Park preserve in it was to enconpass
somet hing on the order of 600, 700 acres.
Q Dr. dark, did you want to answer?

MR CLARK: A | can clarify that a little bit. As
the original examnation of the existing resources indicated,
there was not that amount of |and avail abl e. The Sout hern
Preserve, if constituted optimally, would be less than 400
acr es.

MR SKINNER. A | wish | could elaborate on the need
for those larger preserves, because | think | was unclear
bef ore. The problem with smaller preserves is they tend to

be surrounded by houses and, therefore, they are difficult to
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manage because you <can't burn areas wth high urban

residence. | don't knowif | made that clear or not.
Q Yes, you did. From the testinony it was indicated
that several of these species have been candidates for

listing by the U S. Fish and WIldlife Service.
A Five of them are now proposed for listing as
endangered species under the Federal Endangered Species Act

and a decision now, notw t hstanding any congressional
noratoria, a decision on that should be nmade within a year
fromthe tine it was proposed.
Q To your know edge, and this is to anyone on the
panel, are any of the 4,000 acres that are identified as
necessary habitat blocks, are they inside or outside the E
Dorado Irrigation District Service area currently?

MR CLARK: A | believe they are all within the E
Dorado Irrigation District service area, but | am not an
expert on the exact boundaries of the service area.
Certainly, the Southern Preserve, which is of great concern,
iS.
Q You are not aware, currently, of any of these being
outside the El Dorado Irrigation District service area?
A | am not aware of that, but | do not know that
precisely.

Q These plants that you have identified as potential
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habi tat bl ocks, are they in public ownership or private |ands
or both?

A Yes, both. The Northern preserve, the Salnon Falls
preserve, is substantially in private lands and it is hoped
that an agreenent to transfer devel opnent rights would result

in the |l andowners setting aside an equally |large preserve in

that area. The Central Preserve is centered around Pine
HI1l, the geologic type of the area, and it is focused on
sonme acres, 120, | believe, of conbined ownership, public

ownership, and it is hoped that the rest of that preserve
woul d be established by conservation easenents fromwlling
| andowners in the area.

The Southern Preserve is a private holding. There are
two satellite preserves that are roughly 200 acres each that
are presently in public holding and are essentially
constituted as preserves already.
Q Now, the land that's in public holding, | understand
sonme of that is Bureau of Land Managenent | and?
A That is correct.
Q Are any of the lands held by the County or the
Irrigation District?
A Not to ny know edge.

MR CANADAY: That's all | have. Thank you.

MR STUBCHAER M. Tayl or.
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MR, TAYLOR  No questions.
MR STUBCHAER:  That concludes the cross-exam nation.
Any redirect?
MR. VOLKER May | take a mnute, please?
STUBCHAER: Al right, M. Vol ker.
VOLKER:  Thank you, M. Stubchaer.
STUBCHAER: Do you have redirect?

2 33 3

VOLKER:  Yes, very brief.
REDI RECT EXAM NATI ON
BY MR VOLKER:
Q Dr. Curry, in response to a question from staff
engi neer, M. Lavenda, you nmade reference to all 1919 water
By that reference, did you nean to refer to the 15,000 acre-
feet annually that El Dorado asserts it is entitled to under

that 1919 agreenent?

MR CURRY: A No. I neant to assert that the 1919
agreenent water, which includes, | believe, 5,000 acre-feet
from Silver Lake, | don't renenber the exact anount, but it

was ny understanding that 1991 agreenent water did not
i ncl ude water from Caples or Al oha.

MR. VOLKER | have nothing further.

MR STUBCHAER: Thank you. Any recross? Staff? |
see no recross. Do we have exhibits?

MR VOLKER  Yes.
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MR, CANADAY: M. Stubchaer, | have one questi on.

MR STUBCHAER: | didn't hear you.

MR VOLKER | would nove into evidence --

MR STUBCHAER Just a mnute, M. Canaday has a
guestion on recross. It wll only be with Dr. Curry.

MR, CANADAY: On just Dr. Curry?

MR STUBCHAER: Yes, no one else testified on
redirect.

Ckay, go ahead, M. Vol ker.

MR, VOLKER Thank you. | would like to nove into
evi dence the testinony and associ ated exhibits of each of the

menbers of the lay panel and of the expert panel.

MR. LAVENDA: Are you going to identify these?

MR VOLKER | would like to make reference to our
exhibit identification index. The first of these would be the
testinony of Kirby Robinson. M. Robinson testified on
Cct ober 25.

Next would be the testinony of Dan Dawson who
testified on COctober 25.

The next is testinony of Mark Skinner who testified
today, and then the two exhibits, 1 and 2 to Dr. Skinner's
testinony which conmprise his cv and the proposed Federal
listing rule dated April 20, 1994.

The next would be the testinony of Dr. dark. Dr.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

175

Cark testified today and his cv, which is GC 1.

And the testinony of M. Norbert Rupp. M. Rupp
testified on Cctober 25, and there were attached to his
testinony 12 exhibits.

Next would be the testinony of M. Bradley Pearson
who testified on October 25 and three exhibits, BP-1, BP-2,
and BP-3. | would like to respond to an observati on nade by
counsel for Westlands with respect to the photograph that M.
Pearson took two days before this hearing. W will not be
introducing that into evidence. That was purely for
illustrative purposes. M. Pearson explained orally the
inpacts of low |lake |evels on recreational uses of the |ake
and nerely brought the photographs to further enlighten this
Board, but obviously it was not marked and distributed on
October 2, as the Board has required.

The next would be the testinony of John Plasse. M.
Pl asse testified today.

And the testinony of Steven Bevitt (phonetic). M.
Bevitt testified on October 25.

And the testinony of John Brissenten (phonetic). M.
Brissenten testified on Cctober 25.

And the testinony of Janes O enshaw. M. Crenshaw
testified today.

And the testinony of M. Bart Bird. M. Bird
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testified on Cctober 25.

And the testinony of Leonard Turnbaugh. M.
Tur nbaugh testified on Cctober 25.

The next in order is testinony of Carol Wtt. For
t he purpose of maintaining a consistent record, | would again
at the close of direct, cross and redirect, nove M. Watt's
testinony and associ ated exhibits into evidence.

The next would be testinmony of Tim Penberton. M.
Penberton testified on Cctober 25.

And then finally, the testinony of Dr. Curry, who
testified today and the associated exhibits which are RC 28
t hrough RC 44.

| may have m ssed sone. Wth respect to the exhibits
to M. Pearson's testinony, | believe the photograph he took
two days before the hearing would have been BP-5, or rather
BP-6, if his testinony is marked BP-5 and his four
phot ographs are all marked BP-1 through 4, so again, it is
merely the photograph that was taken Cctober 23 which we do
not nove into evidence.

MR STUBCHAER: Al right. M. Taylor, do you have
any comments on Ms. Watt's testinony?

MR TAYLOR Yes, | don't believe that M. Watt's
testi nony shoul d be accepted into evidence. It appears there

is a basis for noving with the exception of the photograph of
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M. Pearson, the |ate photograph -- there appears to be a
basi s

for nmoving the other exhibits into evidence. | assune we
shoul d now ask if any of the parties have objections.

MR. STUBCHAER Any objections to receiving these
exhibits into evidence with the exception M. Tayl or noted?

MR SOVACH  Subject to the objections | nmade during
the cross-examnation and during the direct testinony of M.
Skinner, M. dark, and M. Crenshaw and M. Curry, El Dorado
has no further objections, with the understanding that the
Watt testinony will be excl uded.

MR STUBCHAER: Your objections are on the record.
Anyone else wishing to object? Hearing none, the exhibits
will be accepted as noted with the exception of M. Watt's
t esti nony.

MR. VOLKER  Thank you, M. Stubchaer.

MR STUBCHAER: Now, with regard to the renai nder of
the day, we would like to get to the Forest Service, Amador
County and one lay w tness of Kirkwod who has traveled quite
some distance and |I'm going to reverse the order just a
little bit here and take Amador County next.

MR G PSVAN: M. Stubchaer, after consulting wth
M. Taylor, | sent ny w tness hone.

MR STUBCHAER Oh, you did?
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MR G PSMAN. So, we'll be ready to present our case
in the norning.

MR. STUBCHAER: Well, thank you. I1'msorry for that.
W were going to try to get you on, but that wll allow M.

Somach to get to his class earlier.

M. Gllery, have your wtnesses all taken the
pl edge?

MR GALLERY: Yes.

M. Chairman, our w tnesses are presenting testinony,
really, in two respects. The first is support of our protest

to the El Dorado applications and secondly in support of
Amador's own application to appropriate water in Silver Lake.

In presenting our case, we want the record to note
that Amador is still opposing the adequacy of the
envi ronnment al docunents for the El Dorado project and that is
still the subject of litigation. Qur presentation here is
subject to that, and without prejudice to our position in
that litigation.

DI RECT EXAM NATI ON

BY MR GALLERY:
Q Il think I wll take first M. Schuler. You have
prepared testinony to be presented in this hearing; have you
not ?

MR SCHULER A Yes.
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Q And is that Amador Exhi bit Nunber 1?
A Yes.

MR GALLERY: M. Stubchaer, | think we should
probably nunber our exhibits Amador Exhibit 95-1, and we

woul d do that with each of our exhibits.

MR STUBCHAER | will defer to staff.

MR LAVENDA: Yes.

MR GALLERY: Q The next w tness we would have woul d
be M. Chuck Lowery, a forner enployee of the Forest Service
in the Amador D strict.

M. Lowery, have vyou prepared testinony to be
present ed today?

MR LONERY: A Yes.

Q I s that Amador Exhibit Nunber 95-2?
A Yes.

MR GALLERY: M. Stubchaer, we also have a work
history of M. Lowery. | amnot sure everybody got copies of
that. W filed it with our Notice of Intent to Appear, and
it wasn't clear that it went out with our exhibits. It is
entitled Education and Wrk Experience of Chuck Lowery.
Anybody that doesn't have that?

MR. STUBCHAER Did you all hear the question?

MR GALLERY: Q M. Lowery, is this a true

description of your educational background and your work
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history wth the Forest Service?

A Yes, it is.
MR GALLERY: W would like to have that marked
Amador Exhibit 95-2, M. Chairnan.

Q And our last witness is Stephanie Mreno and, M.
Moreno, you have prepared testinony to be presented today on

behal f of Amador?

M5. MORENO A Yes.
Q And has that been marked Amador Exhi bit Nunber 95-3?
A Yes.

MR. GALLERY: Then | guess | would like to start with
M. Schul er.

M. Schul er, could you just briefly summarize your
testi nony?

MR SCHULER A Yes. My | read just a few excerpts
out of the testinony? It would take no nore than four
m nut es.

MR STUBCHAER:  Yes.

A Amador has been concerned that El Dorado Irrigation
District would release water from Silver Lake earlier than
PG&GE woul d have done for its own power production, and there
was no agreenent between EID and P&E to the contrary or
which spelled out their future relationship or understandi ng

regarding timng or EID s use of the releases. Amador County
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believes that EID s proposed acquisition of P&E s FERC
project 184 would have a mmjor inpact on their recreational
use and enjoynent of Silver Lake and the econony of the
County unless the State Water Resources Control Board inposes
proper restrictions in any permt issued to El Dorado to
protect agai nst inproper draw down of Silver Lake.

If the State Water Resources Control Board were ever
to issue a permt to El Dorado Irrigation District to
appropriate water in Silver Lake for consunptive uses, it
woul d be inperative that the Board inpose suitable conditions
to require that EID not release water from the |ake during
the summer recreational season other than existing fish
rel eases whi ch IS t he practice P&GE has fol | oned
hi storically.

It would seem to inpose no burden on EID s project
i nasmuch as EID s proposed points of wthdrawal now woul d be
only at Fol som Lake.

In that case, they would not have to an exact natch
in time between the tine of releases from Silver Lake and the
time of EID s proposed w thdrawal s from Fol som Reservoir.

On February 4, 1993, Amador County filed Application
30218 with the State Board to appropriate by storage for
recreation, sw mmng, boating, fishing, water skiing, wnd

surfing, hiking, picnicking, scenic vistas, etc., fisheries,
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wildlife and fire protection.

The County has also filed a simultaneous conpanion
petition with the State Board for a partial assignnent to it
of State Application 5645 to appropriate the sane quantity of
water at Silver Lake for the sane purposes.

| personally prepared these filings. PG&E also
operates Silver Lake and other reservoirs for their utility
as recreational |akes.

Amador further wunderstands that under the current
FERC license for project 184, P&E is required to nmaintain
Silver Lake water surface as high as possible during the
sumer nonths for recreational purposes, subject to the
seepage fromthe reservoirs and required fish rel eases.

Amador recogni zes that the permt would  be
subordinate to P&E s water rights for the generation of
power, but those releases have not been nmade historically
fromSilver Lake until after Labor Day.

The purpose of Amador's filings is to be certain that
there are no withdrawals from the | ake for other uses during
t hat peri od.

Amador's filings to appropriate the water in Silver
Lake for recreational wuses 1is in accordance wth the
California Water Plan which enphasizes the value of

recreational resources at the upper watershed |akes, such as
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Silver Lake, and which reconmends protection and devel opnent
of the water for recreational resources to the highest
practi cabl e degree.

The granting of any right or permt to El Dorado to
take any water to the detrinment of this recreational
envi ronment woul d al so deprive Amador of the water needed for
devel opnent because the recreational use of the lake is

essential to the econony and devel opnent of Amador.

That concl udes ny testinony.

MR, GALLERY: Thank you, M. Schul er.

Next we wll call on M. Lowery to sunmmarize his
t esti nony.
Q M. Lowery, perhaps first you could tell us about
your background involvenent with the Amador Ranger District

in the El Dorado National Forest.

MR. LONERY: A Certainly.

My nane is Chuck Lowery. Prior to retiring fromthe
U S Forest Service on Decenber 26, 1992, | served as the
District Resource Oficer in the Arador Ranger District of El
Dorado National Forest for 15 years, from 1977 to 1992.

Qut of the 15 years, from 1985 to 1987, | was on a
special assignnment to the Forest Supervisor's Ofice in
Pl acerville where | served as Team Leader for the Forest Team

preparing the H ghway 88 Future Recreation Use Determ nation
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Study in which current and potential recreational uses in the
H ghway 88 corridor were anal yzed.

Earlier, in 1960 and 1961, | had participated with
P&E recreation planners in planning for the devel opnent of
the FERC 184 exhibits for the H ghway 88 portion of the El
Dorado project. Pl anning and managi ng for recreational use
on national forest land and Silver Lake were Kkey job
conponents in these positions and activities.
Q M. Lowery, the H ghway 88 portion includes Silver
Lake and al so Capl es Lake?
A Correct.
Q Al right. Then, wth that background, would vyou
summari ze your testinony regarding recreational use at Silver
Lake?
A Yes. Silver Lake is, and has been since the early
1900s, a popul ar recreational attraction on H ghway 88. Wth
its diverse mx of resorts, Boy Scout and nunicipal canps
sumer hones, famly canp grounds and trailer canps, it is
the leading summer recreation site on Hghway 88 wth an
overni ght bed capacity of nore than 2500 persons at one tine.
The basin is heavily wused during the sumer season,
especially during August and early Septenber when overni ght
accommodations are often at capacity.

I ncreasingly, as nunbers of retirees grow and year-
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round school schedules favor non-traditi onal vacati on
schedul i ng, heavier use at Silver Lake has extended through
Septenber and into the Cctober fall col or season.

Recreational devel opnent and use at Silver Lake,
however, hinge now and have hinged on the fact that the water
| evel at the |ake has been held as full as possible during
the sunmer recreation use season by PGEE.

For this to change, the recreational attractiveness
of Silver Lake would be dramatically reduced. Maintenance of
an adequately high |level for recreational purposes is
threatened because of EIDs evident desire to maintain
maxi mum operati onal flexibility and uncertainty about

willingness to commt wunder the existing FERC 184 |icense

| anguage to holding up the |ake level during the recreation
season.

Currently, draw down prior to Labor Day is limted to
natural | eakage and nodest fish releases which, for the nost

part, enhance the recreational attractiveness of the |ake
because narrow, high water beach is expanded to a nore usable
wi dt h. Large releases, though, whether for power or
consunptive uses during the recreation season would have a
deci dedly adverse effect because the south end of the |ake
becones a large nud flat, unusable for fishing, sw nmmng, or

boati ng.
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At the north end, boat docks would be left high and
dry and the beaches would widen from their sandy upper
portions to a considerably |less recreational appealing m x of
muddy and firm exposed | ake bottom

Wil e the cost of operating and naintaining the hydro
facility through which the lake level is mai ntai ned are
borne through the owner, the water itself, which the owner
harnesses for its use, flows largely off national forest |and
in the Silver Lake watershed and is a public resource wth
diverse public values including recreational, fish and
wildlife.

As a resident of Amador County, a devoted user wth
ny famly of the national forest land along H ghway 88,
including Silver Lake, and a resident of California with an
undi vided ownership interest in the public water the |ake
holds, | feel entitled to urge the Board to approve Amador
County's Water Rights application for 8,740 acre-feet for
recreational fish and wldlife purposes to ensure adequate

protection of water levels during the sumer recreation

season.

Based on ny personal and work experience at Silver
| ake and al ong H ghway 88, | can assert this would clearly be
in the public interest. But in addition, the hydro or

consunptive use applicant should be required as a condition
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of approval of its application to guarantee naintenance of
satisfactory lake levels through the firm docunented
scheduling of its releases from Silver Lake from the waning
of the recreation season after Septenber 30 each year to
ensure protection of the | ake's recreation val ues.

Thank you for affording nme this opportunity to be
heard on this issue.

Q Just one additional question, M. Lowery. Could you
briefly conpare the recreational facilities at Silver Lake to
those at Capl es Lake?

A Yes. Silver Lake is nore intensively devel oped than
Capl es Lake and has approximately, | would say, five to six
times the overnight capacity of Caples.

Q Thank you.

Qur last witness, then, is M. Mreno. Ms. Moreno,
you had prepared Amador Exhibit 95-3. Do you want to briefly
go through your testinony?

M5. MORENO A Thank you. | am a nenber of Amador
County Board of Supervisors. | am speaking today on behal f
of Amador County and the Board of Supervisors.

W continue to be opposed to the issuance of any
permt to El Dorado on the water in Silver Lake unless the
Board inposes restrictions on El Dorado's use of that water

to guarantee that, in addition to filling the lakes in the
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spring, there are no releases or withdrawals from the | akes
other than the required fish releases until after the end of
the recreational season, after Labor Day.

Amador County also submts that the proposed
prospective acquisition of P&E s FERC license or FERC
Project 184 by EID would have a substantial, adverse, and
powerful inpact on Silver Lake for it would change the
primary goal of the operating entity from that of power

generation to that of making water available for consunptive

use.

It is inperative that the Board inpose conditions on
any permt to protect Silver Lake's recreational |and
aest hetic val ues. W also request that the Board approve

Amador's own application 30218 and petition for assignnment of
State Filing 5648 Folder 10 to appropriate 8,740 acre-feet,
the capacity of Silver Lake for recreational fish and
wildlife and fire protection purposes.

VW would like to make it clear our filings are not

designed to prevent the use of water stored in Silver Lake

after it is released in the fall, but only to ensure that the
water is kept in the lake until the end of sumrer, after
Labor Day, and that there wll be no new or increased

rel eases during the recreational season

MR. GALLERY: Thank you, Ms. Mdreno. That conpletes
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our testinmony, M. Stubchaer. W do have one additional
exhibit, which is two nmaster title plats which together show
Silver Lake and the status of title on the Federal |and
records; and basically what that exhibit is designed to show
is that | would say approxi mately 50 percent of the |akeshore
is still in public ownershinp. It is part of the National
Forest. That would be the easterly half, and the westerly
half is in private ownership, primarily PG&E, from past
patents.

The purpose of that exhibit is to show that there is
public ownership of |and adjacent to the |ake which neans
public access to the | ake.

On the question of the use that would be nmade of the
wat er pursuant to Amador's application, there would be and
there is currently substantial public access to and use of
the | ake. So, that's what Exhibit Nunmber 4 is designed to
show.

Wth that, t hat woul d conclude  our di rect
exam nati on.

MR,  STUBCHAER Al right. Who w shes to cross-
exam ne this panel? M. Somach.

CROSS- EXAM NATI ON
BY MR SOVACH:

Q M. Schul er, what evidence do you have that El Dorado
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woul d prevail upon P&E with noney to release water from
Silver Lake earlier than P&E would have done for its own
power production absent these water right applications?

MR SCHULER A | have no evidence that that would
t ake pl ace.

MR GALLERY: M. Sonmach, did you say evidence that
that coul d happen absent these water applications? |Is that
your question?

MR SOVACH Q Wth these water rights applications,

is your answer still the sane? Dd you understand the
questi on?

A Wth or without, I am not sure what the difference
woul d be. Wth the application -- either way we have no

evi dence that that m ght occur.
Q What is your application and petition for, not in

terns of quantity of water, but what purpose does it serve?

A It is to hold the levels in the |ake up through the
sumer .
Q Is it your intention to take water out of the |ake?
A No.
Q Is it your intention to operate the project?
A No.
Is all the water that you are attenpting to

appropriate, to remain in the | ake?
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A Yes.
Q What change in operations are you proposing wll take
pl ace the day after your permt is granted than existed the
day before?
A No specific changes. W would expect it to be

operated as it has been in the past.

Q Do you have any operational agreenents wth P&E?

A No.

Q And actually, | guess you just indicated this, but
wWth respect to release schedules, you are proposing

basically the historic release schedules of P&E, is that
correct?
A Yes.

MR STUBCHAER M. Somach, just to clarify one
guestion, you said all the water they're trying to
appropriate is to remain in the |lake and the answer was yes,
not to remain in the lake indefinitely, as | understand it.

MR SOVACH: But the purpose of their application is
to have it remain in the | ake.

MR. STUBCHAER  For a period of tine?

MR SOVACH: From ny perspective, it nmakes no
difference if what they are attenpting to do is to apply for
wat er for instream purposes.

MR, STUBCHAER: | just thought it sounded like it was
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going to be there forever.
MR SOVACH No, the second question was what
happens, and they wanted to release under the historic P&E

pattern; is that correct?

A That's correct.
Q Wth respect to the statenent on page 2, which |
think refers to the PGE historic operations, do you see

that? It's the first full paragraph that's not a quotation

A Yes.
Q Wich is the practice that P&&E has followed
hi storically. How do PG&E s historic operations differ from

what was presented by El Dorado?

A What did El Dorado present?

Q Does Amador have anything different in ternms of
evi dence of historic operations than what was provided in the
El Dorado exhibits?

A | don't believe so.

Q The sane operation that was presented by El Dorado
is that correct?

A Yes.

Q And has  Amador County ever protested P&&E' s
oper ati ons?

A Not that | am aware of.

Q Ms. Moreno, is it the Board of Supervisors' intention
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to protest PGXE s operations?

M5. MORENO A The Board of Supervisors has not
di scussed that issue, however, |, as an individual Board
menber would certainly want to protest any change in |ake
| evels that affected the |ake and the econony of Amador

County, should that occur at a future date.

Q But you have no quibble with the historic operations;
is that correct?

A H storic operations, | am not famliar wth. The
results of the historic operations, | believe that the Board
has found themto be adequate in the past.

Q Ms. Moreno, if | could for a nonent |ook at vyour
testinony, | believe that on the second page, you did read
this into the record just a nonent ago, you said, and |I'm
| ooking at the last sentences, the last sentence, in fact,
where you indicate that Amador's filings are intended for the
purpose of mnmaking sure there wll be no new or increased

rel eases during the recreational season; is that correct?

A That is correct.

Q And when you say no new or increased releases, what
is the basis fromwhich you are tal king?

A QG her than have been previously authorized or
previously occurred during the history as we know it.

Q And are you famliar with any evidence of what
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hi storically has occurred besides that which was provided by

El Dorado?
A W had a great deal of evidence presented to us in a
hearing that occurred in the Board of Supervisors chanbers

several years ago regarding historic |ake |evels. | do not
know if that is the sanme information that has been presented
to this Board.
Q Are you famliar with what was presented to the Board
by El Dorado?
A | reviewed it briefly. | have no know edge of any
difference in that information.
Q M. Schuler or M. Mreno, did Amador seek to
pur chase project nunber 1847?

A No, we did not.
Q Does Amador intend to participate in the FERC process
Wth respect to either the transfer of the project, the sale
of the project to EIl Dorado, or at the appropriate tinme, in
time the relicensing of the project?
A | will be recormending to ny Board that they do
participate in that, yes.
Q M. Lowery, what Ilevels in your testinony, |ake
|l evel s -- are you seeking to preserve natural |evels or the
artificial levels of the | ake?

MR LOAERY: A The | ake level which hinges on the
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| eak, and the fish rel ease.
Q It anticipates, then, that a dam is in place and
operating; is that correct?
A Correct.
Q And that is the level that you are tal king about; is
that correct?
A Correct.
Q | note on page 5 of your testinony, you talk about
trade-offs for Silver Lake and authorizing reduced | ake
| evel s beyond those currently occurring. What are you
tal king about when you talk about those levels that are
currently occurring? Are those the historic |ake |evels that
resulted from PGE s operations?
A About where on the page are you, M. Sonmach?
Q The | ast paragraph. It is actually the last three
| i nes on that paragraph.
A The one that begins "in short"?
Q Yes.

Do you see where you say beyond those currently
occurring?
A Yes.
Q I"mjust trying to figure out the baseline which you
are referring to.

A Are those currently occurring, what I'mreferring to,
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are the levels that result from the fish release and the

| eakage rel ease.

Q And also from the operation of the hydroelectric
facility?

A There are no releases -- ny information has been that
there are no power rel eases nmade prior to Labor Day.

Q But in terns of historic operations, you do concur

that the project is operated by PGE; is that correct?

A Yes, it has been.

Q And that the decision to nake releases or not nake
releases is, in fact, an operational decision; is that
correct?

A Yes, that is correct, under the FERC |license.

Q Under the FERC license, fair enough. So, when you
tal k about |ake levels beyond those currently occurring, you

are tal king about the historic |ake |evels that occur because

of the historic operations of P&&E;, is that correct?

A Yes, that's correct.
Q And are you famliar with any historic operations of
P&GE beyond those which were submtted by El Dorado in its

testi nony?

A | am not clear on what you are asking.
Q Are you aware, are you famliar with the exhibits
that were presented by El Dorado?
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A | don't know what exhibits you are referring to.
Q How about Exhibit 78, the Hannaford exhibit?
A No, | amnot -- | have not read that.

You have not, however, submtted any evidence of
hi storic PGEE operations; is that correct?
A No, | have not.

MR GALLERY: Excuse nme, M. Somach, M. Lowery has
submtted testinony here that he has been working wth
respect to the lake for several years, so he has presented
evi dence to that effect.

MR SOVACH  kay, fair enough.

Q M. Lowery, do you know whether or not the Forest
Servi ce sought to purchase or involve itself in the purchase
of the El Dorado Water Project?

MR LONAERY: A | am not aware that the Forest
Service ever did that.

Q In your years wth the Forest Service, did you becone
famliar wth the operation of ECPA the Electric Consuners
Protection Act?

A I'"'m not famliar with that, |I'm not famliar wth
that nane, at least. Can you tell ne what it provides for?
Q It is an act that provides for an official role for
| and agencies like the Forest Service wth respect to

projects that are the subject of licensing or relicensing
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where the projects are within the boundaries of the agency's

jurisdiction?

A Ckay. |I'mnot famliar with that particular acronym
Q Now, | was uncertain about sone testinony you gave
with respect to Silver versus Caples Lake. Does the
statenent that you nade depict a preference for one |ake

versus the other in terns of operational decisions that could

be nmade with respect to those two | akes?

A That was not ny intent.
Q Then, other than articulating a factual assertion as
to relative use, was there any other intent in that

st at enent ?
A No. My intent was to respond to the question which

was the level of use and devel opnent at each of the two

facilities.
MR SOVACH | have no further questions.
MR STUBCHAER:. Thank you, M. Somach. M. Turner.
MR. TURNER  Thank you, M. Stubchaer. | have just a

coupl e of questions since M. Somach asked nost of what | was

interested in, and | would present these to any nenber of the
panel .

CROSS- EXAM NATI ON
BY MR TURNER:

Q | note in both the witten testinony and in the
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Board's Notice of the Applications, that one of the purposes
of the use that apparently was specified in the applications
was fire protection. Could you explain to ne how that
purpose of use would be inplenented by leaving water in
Silver Lake?

MR SCHULER A Otentines the availability of water
is a source of water for fire protection for punpers, for
fire trucks to be able to just drop the suction Ilines
directly into the lake as long as the lake is up near the
shoreline where it can be accessed w th equi pnent.

Q So, you are talking about a rediversion of water
diverted to storage; correct, and is that included in your
application?

A I"'m not sure | follow rediversion by taking it out
for fire protection

Q You want to put it in the |lake and now you say you
want to be able to take some of it out after you put it
there, for fire protection.

A Hel i copters that drop buckets in the |ake to put out
fires. | don't know that that would be considered a
rediversion. Maybe it is technically.

Q Have you done any kind of estinmate as to quantities
of water that woul d be so diverted?

A No, | haven't.
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Q Now, | want to make sure | fully understand this. |If
the permt you are requesting is granted, you wll have no
control over the manner in which water is released from

Silver Lake:; correct?

A That is correct.

Q So, the water which would sinply be rel eased by P&E
or EID, whoever is holding the FERC license, wll be in
accordance with that |icense?

A Accordance with the |icense, yes.
MR TURNER | have no further questions.
MR STUBCHAER: Al right. M. Baiocchi, | didn't

see your hand.

MR, BAI OCCHI : | didn't raise it, but sonething just
popped up, and | want to see if | can get M. Sonach's
attention.

MR STUBCHAER He is not under cross-exam nation.
CROSS- EXAM NATI ON

BY MR BAI OCCHI :
Q Now, on the Staff Summary for Hearing, Attachment 2
on the Hearing Notice, under D, Al pine, M. Schuler, once you
get to it --

MR. GALLERY: Five pages from the back, at the top
it says Staff Summary for Heari ng.

MR, BAI OCCH : Q It appears that Alpine has a
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priority date of July 30, 1927, even though the application
was recently filed. Now, the question is, and also under A,
El Dorado, they have a priority date of July 30, the sane
date, 1927, under nunber 2. Now, based on your expertise,
would you believe that Al pine's application supersedes €E
Dorado on that appropriation of water from Sil ver Lake?

MR. GALLERY: M. Baiocchi, we are Amador County.
D d you nean to ask about Al pi ne County?

MR BAIOCCH : I'msorry. |'m asking questions about
Alpine, | realize you are Anador County.

A |I'm not sure | can answer that
guesti on. The State filings, | think, are there for the
counties of origin, if that's what you are referring to, the
5645 State filings.

Q Ri ght.
A The 1927 priority.

The question is who woul d have priority?

A Al pi ne or Anmador, you nean?

Q El Dorado or Al pine.

A El Dorado and Amador, in our case, or Alpine, | don't
know.

MR. BAI OCCH : Thank you.
MR VOLKER M. Stubchaer, | neglected to put ny

hand up, but | have a very short cross.
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MR. STUBCHAER: All right.
CROSS- EXAM NATI ON
BY MR VOLKER
Q M. Lowery, you testified that in your estimation,
Silver Lake is used nore intensively than Caples Lake; is

that correct?

MR LOAERY: A Yes, it is. It is developed nore
i ntensively than Capl es Lake is.
Q In your estimation, is there a potential for future
additional developnment of Caples Lake for recreationa

pur poses?
A Yes, sone.
Q You didn't nean to suggest in your testinony that

Capl es Lake should be drawn down nore than Silver Lake, did

you?

A | don't believe that would be the intent of the
questi on.

Q It wasn't the intent of the answer either?

A No, it was not.

MR, VOLKER  Thank you.
STUBCHAER: Staff.
TAYLOR: No questions.

3 3 5

GALLERY: Just a couple on redirect.
REDI RECT EXAM NATI ON
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BY MR GALLERY:
Q M. Lowery, you testified on cross-exam nation that
you were satisfied wth historic operation. You are famliar

with Exhibit Sin the P&G&E FERC |license, are you?

MR LOAERY: A Yes, | am
Q And with the provision in there that Silver Lake is
not to be drawn down during the summer, that it is to be kept

as full as possible during the sumrer nonths, subject to the
| eakage and to the fish rel eases?
A Yes.
Q So, would you say you are satisfied with the historic
operation, it is your understanding that there are no
rel eases fromSilver Lake during the sunmer; is that correct?
A That is correct, no release other than the |eakage
and the fish rel ease.
Q Ms. Moreno, if | were to ask those sane questions,
woul d your answers be the sane?

M5. MORENO  Yes, they woul d.
Q And M. Schul er, the sane question, would your answer
be the sane?

MR, SCHULER A Yes, it would.

MR, GALLERY: That's all.

MR STUBCHAER: Any recross? Seeing none, next is

exhi bits.
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MR. GALLERY: Yes. I would Ilike to nove into
evi dence Amador Exhibits |, Testinony of M. Schuler, and I
w Il nunber that 95-1, Testinony of Schuler; 95-2, Testinony
of Lowery, 95-2A, Wrk H story of M. Lowery; 95-3, Testinony
of Ms. Moreno; 95-4, the Master Title Plats for Silver Lake.

MR STUBCHAER: Any objection to receiving these
exhibits into evidence? Hearing none, they are accepted.
Thank you very nuch for your appearance.

Next is Kirkwood Associates, M. Lennihan.

M5. LENNIHAN: M. Stubchaer, just for clarification
| understand that Kirkwood Associates has the opportunity at
this point to call the lay witness who traveled down from
Kirkwood for the hearing today, but the main portion of our
case will go tonorrow, is that correct?

MR STUBCHAER:  Yes.

MS.  LENNI HAN: Thank you. Wth that, | am going to
skip the prelimnaries, which I wll do tonmorrow, and call
Ms. Carol Wnter to the witness table.

Ms. Wnter's testinony has been submtted as Kirkwood
Associ ates KW 12.

DI RECT EXAM NATI ON
BY MS. LENN HAN:

Q Ms. Wnter, would you state your nane for the record?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

205

M5. WNTER A Carol Wnter.

Q And can you tell wus, is Exhibit KW12 a true and
correct copy of your testinony?

A Yes.

Q Wuld you please summarize that testinony for the
partici pants?

A | have lived in Kirkwod and worked there for 23
years. Six years were working for Kirkwod Corporation and
then 16 years for Kirkwood Accommodations, which is a
corporation that | own for property managenent and real
estate.

| have served on the A pine County Chanber of
Conmerce, on the Planning Commttee, Architectural Commttee,
several boards of directors, and the Fish and Ganme Conmm ssi on
for Al pine County.

The snow |l evel s have a direct inpact on ny business,
which has many tinmes been reduced to less than half during
t he drought years.

If the Board of Directors grants Kirkwood sone water
rights, then we can have the stability that we need even in
the | owsnow year. I think it is essential for an already
devel oped comunity for survival.

Q Thank you. Ms. Wnters, is that all you have for the

moment ?
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A Yes.

MR LENNI HAN:  Thank you.

MR STUBCHAER: Any cross-examnation of this
W t ness? Seei ng none. VW will save the exhibit until
t onor r ow?

M5. LENNIHAN: Let ne nove all the exhibits in at the
sane tine.

MR STUBCHAER: That's a lot of mles per word.
A Yes.

MR. STUBCHAER | amglad we were able to get you in
t oday.

MR, Bl RM NGHAM | would nove this wtness be given
some kind of award for her brevity.

MR. STUBCHAER: | think that's a good suggesti on.
Thank you very nuch.

A A night in the HIlton?

M5. LENNI HAN: W accept .

MR, STUBCHAER Al right. Vell, it is too bad we
didn't keep the Forest Service wtness around. Is there
anyone who wants to go today with a short presentation?

MR Bl RM NGHAM W would like to go today wth a
short presentation.

MR STUBCHAER All right, you are on. Has your

W t ness taken the pl edge?
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1 MR. Bl RM NGHAM  He has.

2 11111

3 /11111

4

5 DI RECT EXAM NATI ON

6 BY MR Bl RM NGHAM

7 Q M. Otenoeller, would you please state your full
8 nane?

9 MR. OTTEMOELLER A Stephen O tenoeller.

10 Q M. Otenoeller, by whomare you enpl oyed?

11 A West | ands Water District.

12 Q What is your position there?

13 A D rector of Resources.

14 Q Now, a copy of your resunme was submtted with the
15 Westlands Water District Notice of Intent to Appear; is that
16 correct?

17 A Yes.

18 Q And Westlands Water District Exhibit 1, is that a
19 copy of your testinony?

20 A Yes, it is.

21 Q Wul d you pl ease summarize the testinony submtted as
22 Westl ands Water District Exhibit 17?

23 A Yes, Westlands is an agricultural water district on
24 the west side of the San Joaquin Valley. W supply Central
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Valley Project Water under contract wth the Bureau of
Recl amation to approxinmately 57,000 acres of irrigable |and.
W are entitled to receive up to 1 mllion 150 thousand acre-
feet of water fromthe Bureau of Reclamation.

The water delivered by the Bureau is exported from
the Sacranento-San Joaquin Delta after diversion under its
water rights permts in other parts of the State.

In the nost critically dry or bel ownormal years, the
entire anmount of the proposed diversion by E Dorado
Irrigation District would result in a direct acre-foot per
acre-foot inpact on the Bureau's available Central Valley
Proj ect supplies.

If any of the water that is subject to these water
rights applications is stored in Folsomat a tinme when water
is being released fromstorage for flood control purposes, or
when it is being released sinply to neet mninmum flows, the
storage of that water would increase the inpact of the
di ver si on. Furthernore, if diversions are made from Fol som
when releases of Central Valley Project water are in excess
of natural inflow to the reservoir, the water is being
wi thdrawn from storage, in effect.

The use of the reservoir to reregulate water is, in
fact, storage. Any wuse of water that conmes into the

reservoir that the Bureau would otherw se have been able to
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release as part of its obligations for instream flows, but
cannot release because it is going to be reregulated and
rediverted by another party, in effect, ultimtely takes
wat er out of the Bureau's supply.

The storage of water for even as nmuch as one day can
i npact the anount of water that the Bureau had in storage,
recognizing it is a small anmount, but it does inpact the use
of that water.

Central Valley Project releases of water from Fol som
to neet Delta water quality obligations and to support
exports to neet its water obligations, which is a reduction
in the anount of Central Valley Project water reaching the
Delta will result in a reduction of exports by 70 to 80
percent of the anount by which the flows into the Delta have
been reduced.

This nmeans, for exanple, that if 17,000 acre-feet of
water is no longer available for release to the Delta by the
Central Valley Project, exports wll be reduced by from
11,900 to 13,600 acre-feet.

As an agricultural water service contractor with the
Central Valley Project, Wstlands and other water service
contractors south of the Delta are the first to be inpacted
by reduced CVP exports.

A reduction in exports of 11,900 acre-feet, for
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exanple, will inpact all of the agricultural water service
contractors by that anount and would inpact Westlands in
particul ar approxi mately 7200 acre-feet which translates into
a reduction in the planted acres of about 2670 acres.

Bearing in mnd that in years when this reduction is
nost likely to occur is in the critically dry years, although
there my be other supplies available to farnmers in
West | ands, those supplies would have been used anyway, so a
reduction of that quantity alnost necessarily results in
reduced acreage because they have already used up their
avail abl e supplies to make up for reductions. A reduction in
production of 2670 acres equates to a loss of 4.4 mllion
dollars of gross farmincone based o